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RESEARCH NOTE: 
COLLECTING INFORMATION ABOUT TRIBUNALS 

Robin Handley" 

Introduction 

This note reports briefly on a research 
project undertaken by the Centre for 
Court Policy and Administration, which 
is part of the Law Faculty at the 
University of Wollongong. 

The background against which the 
project was initiated is the continuing 
proliferation of tribunals, at both state 
and federal government feveis. While 
in recent years governments have set 
up an increasing number of tribunals 
to make primary administrative 
decisions on a wide range of issues or 
to review decisions which might 
forme? have been reviewed by the 
courts, the establishment cf these 
new tribunals seems to have been 
largely an ad hoc process, particularly 
at the state level. No attempt had been 
made to collect information about 
tribunals across Australia, nor does 
there seem to have been any attempt 
to identify the range of appropriate 
tribunal models which could be utilised 
to achieve a specific objective. 

While steps have been taken in some 
jurisdictions at least to identify the 
tribunals operating in that jurisdi~tion,~ 
as yet there is no clear picture of the 
part played by tribunals in our system 
of government. The Administrative 
Review Council (ARC) has been 
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interested in the operation of tribunals 
for a number of years but its functions 
are limited to inquiring, reviewing and 
making recommendations in respect of 
Commonwealth tribunals reviewing 
administrative  decision^.^ The ARC 
recently published a report on a review 
of Commonwealth merits review 
tribunals4 It has no jurisdiction in 
respect of state tribunals5 In the 
states and territories, the departments 
of courts administration see control 
over the establishment and operation 
of tribunals as part of their function. 
But tribunals are established under a 
variety of ministerial portfolios and, in 
the past at least, there appears to 
have been little co-ordination or 
oversight of tribunal activities as a 
whole. ?3eMeen the different 
juc+sdic+iz;;s: -----' U l ;  L , - ' -  C about 

tribunals Is limited largely to 
discussions between specialist 
tribunals with similar functions who 
meet from time to time at annual 
conferences or to consider common 
problems.6 

Recognising the lack of any 
comprehensive information about the 
part played by tribunals in our system 
of government, the Centre tor court 
Policy and Administration decided to 
undertake a small research project, 
the maln ObjeCtlVe of which was to 
develop, test and refine a research 
methodology for the collection of 
information about tribunals with a view 
to establishing a database. But before 
starting on the methodology, the first 
issue which had to be resolved was 
what we meant by "tribunal" in the 
context of the project. 
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Defining "tribunal" 

Determining whether a particular body 
is a tribunal is less easy than might at 
fikt appear.7 Taking as an example 
the names given to tribunals. while 
some do include tribunal in their name, 
others use Agency, Authority, Board, 
Commission or ~ o u n c i l . ~  

The traditional dictionary definition of 
"tribunal" is a court or seat of justice. 
Modem usage, however, suggests 
that in a legal context, at least, the 
word "tribunal" is used in 
contradistinction to "court" to mean a 
body (which could be constituted by a 
single person) in which administrative 
decision-making powers are vested, 
whether it makes primary decisions 
itself or reviews such decisions. 

A tribunal which makes primary 
decisions w~ll  typically be adjud~cating 
disputes or making determinations 
about entitlements or the exercise of 
rights. If a tribunal reviews a decision, 
this may involve not only an 
exarn~~ation oi ?he process fcilowed 
by the original deasion-maker and the 
evidence ieiied upon, it wiii also 
involve a re-examination of the merits 
of the decision - with the tribunal 
standing in the shoes of the original 
decision-maker. Some tribunals may 
only recommend particular action (for 
example, to the responsible minister) 
rather ihan make a determinafion. 

An important characteristic of tribunal 
decisio~s, like court decisions, is that 
they often affect the rights, privileges, 
duties or obligations of individuals or 
 association^.^ Thus, in making their 
decisions, which will include 
determining the material facts and 
interpreting and applying the law, 
tribunals are expected to act in 
accordance with principles of fairness 
and justice.'' In relation to this project 
and in the context of the 
characteristics of courts and tribunals. 

it should be noted that no attempt has 
been made to address the difficult 
issues raised at Commonwealth level 
by the doctrine of separation of 
powers. Whilst the distinction 
between judicial and executive 
functions, recently highlighted by the 
High Court decision in Brandy v 
Human Rights and Equal Opportunity 
~ommission," is an important 
consideration in the design of 
Commonwealth tribunals. it was not 
felt necessary to address this in 
defining the term "tribunal" for this 
project. 

Thus, for the purposes of the project, 
the broad meaning of tribunal was 
adopted, that is including both 
tribunals making primary decisions 
and tribunals reviewing primary 
decisions, either within or external to 
other administrative structures, or as a 
mixture of both. Although this 
description of a tribunal is relatively 
straightfonnrard, in practice, as noted 
above, identifying a particular body as 
a tribunal can be difficult. This is not 
something explored more frilly is this 
project. 

In testing the research methodology 
developed, we focused, quite 
consciously on two tribunals whose 
main function is primary decision- 
making. The reason for this is that the 
ARC and others currently studying the 
operation of tribunals have tended to 
focus on review tribunals and have not 
looked at the operation of primary 
decision-making tribunals. We did not 
wish to duplicate their work. Moreover, 
these studies have focused on 
Commonwealth tribunals. We 
therefore chose to test our 
methodology with two state tribunals, 
the NSW Guardianship Board and the 
NSW Residential Tenancies Tribunal. 
Nevertheless, we think that the 
information which emerged from our 
testing is sufficiently general in nature 
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to cover all types ot admlnlstrative collection process should be 
tribunals as we have defined them. avoided. 

The approach adopted 

In determining how to develop a 
research methodology to collect the 
required data for the establishment of 
a tribunals database, a range of 
research methods was considered h 
the context of the resources likely to 
be available for such a project. Our 
aim was that the data collection 
process should be sufficiently 
straightfoward to be carried out by a 
research assistant with only minimal 
knowledge of tribunals. Another aim 
was that the process should be 
economical in terms of time (and 
therefore money). This meant that 
more time-intensive methods of data 
collectior~ suct~ as exler~sive 
interviewing could only be used 
sparingly where essential. The 
methodoiogy ultimately adopted 
comprised the following: 

A master list of data to be collected 
about tribunals was devised. The 
intent~on is for this master list, 
w l ~ i ~ f  I LUI: i p~  ises d I IUI I ~ber uf 
different classifications, to be the 
primary reference point for a 
researcher undertaking data 
collection and collation. The master 
list is also a useful starting point for 
develupiny design and evaluation 
criteria, discussed below (see 
Other Proposed Action). 

A search list of public documents 
was devised, identifying the 
information that particular 
categories of document can, be 
expected to yield. Much of the 
information rcquircd for a databasc 
is readily available from public 
documents and can be easily 
collated from this source. When 
available from public documents, 
the information need not be sought 
elsewhere - duplication in the 

Observation of tribunal hearings 
and viewing of premises. An 
observer should attend tribunal 
hearings and view triburral 
premises recording hidher 
observations with regard to 
specified L-I ikr ia. Tl tis is tiecessary 
to ascertain how a tribunal actually 
works, For example, a tribunal's 
stated procedures may not reveal 
the full picture of what happens in 
practice. The physical premises 
and the way they are equipped, for 
example the layout of the hearing 
room or whether specific facilities 
such as a phone or teaicoffee 
machine are provided, can have a 
significant effect on how an 
applicant responds to the process. 

Questions for trfbunal 
management. k list of questions 
was developed for a researcher to 
ask of tribunal management. 
Detailed informaiioi? about tribunal 
msnasement does not z!ways 
appear in public dociln;entation. 
Infcrrnaiior: abc~ l t  ihe tribcnal's 
internal administrative process, for 
example its case management 
system, is important. 

A questionnaire for tribunal 
members. A standard 
questionnaire for tribunal members 
was designed and tested for use 
with a variety of tribunals 

- Questions for stakeholders. A list 
of questions was developed for a 
researcher to ask of stakehoiders. 
For the purpose of this project, a 
stakeholder was defined as any 
party to a tribunal decision-making 
process, or person or class of 
person or organisation 
representing that party (including, 
for example, community agencies), 
whether directly or indirectly, who 
is interested in the outcome of that 
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tribunal decision. However, in 
many situations, it is just too 
difficult to ask questions of 
individual applicants. An applicant 
leaving the premises after a 
hearing often will not feel inclined 
to answer questions about what 
has just happened, and that 
person's response may well be 
coloured by the outcome of the 
hearing. Therefore it is not 
intended that questions be asked 
of individual applicants. But it is 
more feasible to approach the 
departments, agencies, 
organisations etc involved, and 
more can probably be achieved 
from doing so because they will 
have more extensive experience of 
dealing with the tribunal. 

Tllis ~r~att~uduluyy was tested and 
refined by is application in collecting 
data about the NSW Guardianship 
Board and NSW Residential Tenancies 
Tribunal. Copies of the documents 
relevant to the six components of the 
research methodology, iogether with 
comments cn ?heir tiszrje, aDpear in a 
more detailed report available from the 
Centre fcr Court Policy and 
Administration. 

Establishing a tribunals database 

Now that the original objective of the 
project - the developing, testing and 
refining of the research methodology 
for collecting information about 
tribunals - has been achieved, the next 
step would be to use the methodology 
to establish a database of information 
about tribunals. Such a step depends, 
however, on further funding being 
available. 

Other proposed action 

As the project progressed, we became 
aware of how the methodology and 
data collected might aid both the 

design of new tribunals and the 
evaluation of existing tribunals. 

Tribunal design criteria 

Having identified the information which 
should be recorded on a database, it 
is not difficult to formulate a series of 
standard questions to elicit relevant 
information which will inform tribunal 
design. For example, this might assist 
the development of a flow 
chaNalgorithm identifying the options 
as to structures, powers, procedures 
etc which can be used to achieve a 
particular result in terms of the 
functions of a proposed or existing 
tribunal. Such an approach could be 
useful where a new tribunal is being 
proposed and the specific form it might 
take is under consideration. Moreover, 
where the evaluation of an existirlg 
tribunal is being conducted, design 
options could be used to assess 
wlletl I ~ I  tl ~e cui I ent design (including, 
for example, structure, composition, 
powers, procedures, access, case 
management, accountability) is best 
sui:zci ;c the performance c i  tire 
tribunal's functions, or whether there 
are alternative design features which 
would promote the better performance 
of its functions. 

The standard questions designed to 
elicit relevant information to inform 
tribunal design might include the 
foilowing (which are intended as 
examples and do not aim to be 
comprehensive): 

(a) Is the decision made by the 
tribunal significant fnr the 
individual? 

* What factors make the decision 
significant for the individual? 

- financial effect - impact on the 
person's livelihood 

- removesllimits privileges or 
rights eg personal liberty (such 
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as freedom of movement, right 
to work by imposing licensing 
requirements) 

- imposes factors eg 
reputationlsocial standing, self- 
esteem, family life, personal 
interests such as recreational 
pursuits. 

In ' terms of tribunal design and 
process, the more significant the 
decision, the greater the need for: 

- access to informationladvice 

- representatlon: what form of 
representation? Legal, other, 
as of right? 

- a right to be heard - in person 
or only to make written 
representations? 

- public hearings 

- the process to be quick but 
fair? 

- formalitylinformality: what 
level? 

- tribunsi members with 
appropriate qualifications and 
expertise 

- multi member tribunals 
(drawing on part time 
members) so that a variety of 
views are brought to bear 

- a demonstrably independent 
tribunal 

- npprnpriate remedies? 

- a power to investigate for the 
tribunal if the necessary 
information is not before the 
tribunal? 

- a further avenue of appeal on 
merits, law or both? 

(b) Is the decision made by the 
tribunal significant for the 
government? 

What factors make it significant for 
the government? 

- Financial cost: effect on the 
tribunal's composition, 
powerslprocedures, remedies 

- provision of government 
information? 

- Public interestlbenefit, social or 
welfare considerations: effect on 
the community 

- government's mandate 

- whether it is newsworthy and its 
effect on electoral1 community 
support - will it affect votes? 

In terms of tribunal design and 
process, the more significant the 
decision is, the greater the need 
for: 

- tribunal independence and 
objectivity 

- economical iribsnal cnmpositior! 
and processes 

- efficient management 

- an opportunity to put the 
government's case to the 
tribunal, whether in the form of a 
wr~tten subm~ssion or 
presentation at a hearing 

- representatlon on the tribunal 
itself 

- policy and rule making 

- accountability 

Evaluation of tribunals 

Secondly, having identified the 
relevant data and designed 
appropriate classifications required for 
the database, this information could 
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also be used for designing a method 
for evaluating a variety of existing 
tribunals. For example, it may be 
possible to identify a set of "standards 
and indicators" for this purpose. This 
emerged from a realisation that the 
constraint of designing a methodology 
that could be undertaken by a 
research assistant, also suggested the 
possibility of developing a set of clear 
observation statements or indicators." 
To develop standards and indicators 
of general application will be difficult 
and time-consuming. Nevertheless, a 
preliminary attempt to draft a set of 
standards and indicators of 
accessibility, which follows, suggests 
that this is feasible. 

We have not yet tried to assign values 
to these. standards and indicators. 
Once developed, the application of 
these standards and indicators to 
particular tribunals should be relatively 
straightforward. 

Principle: ACCESSiBlLlTY 

To ensure that the tribunal is 
accessible to all those who are 
entitled (who have standing) to 
bring a matter to the tribunal for 
determination (whether this 
involvcs a primary dccision or the 
review of a primary decision). 

Standard l: 
Physical access 

indicators 

(a) Access for making an application 

can this be made orally (eg by 
phone) or must it be made in 
writing? 

is the tribunal registry 
accessible for lodging an 
application either personally 
or by phone (008 toll free 
number?) or by post? 

(b) Access to premises and hearing 

are the tribunal premises and 
hearing venues easily 
accessible by public 
transport? 

does the tribunal pay the 
travel and accommodation 
cnsts of attending a hearing? 

does the tribunal take account 
of any travel limitations of the 
applicant? 

does the tribunal hold out of 
office hearings (eg country 
locations) to suit applicants? 

(c) Scheduled hearing times 

does the tribunal schedule 
times to suit applicants? 

* 2;s out of business hours 
hearings scheduled? 

(d) Access to tribunal premises, 
hearing rooms etc 

is provision made for those 
with disabilities? 

are the premises, hearing 
rooms etc court-like or more 
informal in appearance? 

Standard 2: 
Financial access 

Indicators 

(a) Financial cost to the applicant 

m is there an applicationJfiling 
fee? 

is legal aid available? 
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can the applicant be ordered 
to pay the costs of the other 
party? 

Standard 3: 
intellectual access 

lndicators 

(a) Understanding of the tribunal's 
jurisdiction, powers, procedures 
etc: 

would any person be able to 
understand these? 

r for this purpose, does the 
tribunal provide written 
information or oral advice? 
Are tribunal members or staff 
available to give advice? 

if oral advice is given, is this 
given before, at or during the 
hearing? 

r is written information or 
advice available from other 
agencies? 

(b) Publicity/educafion 

r does the tribunal seek to 
publicise itself? If so, what 
form does the publicity take? 

does the tribunal engage in 
education programs? If so, 
what form do these take? 

(c) Representation 

can an applicant be 
represented before the 
triburial? Leyal 
representation? Other form of 
representation? By whom? 

Does the tribunal assist 
unrepresented applicants 
during the course of the 
hearing? 

Standard 4: 
Language1 communications 

Indicators 

(a) Interpreters 

available in a range of 
languages? 

available at the applicant's 
request? 

arranged at thetribunal's cost? 

arranged by the tribunal? - arranged taking into account 
different cultural perceptions? 

(b) Facilities available for the hearing 
impaired 

what facilities arc available? 

Conclusion 

The project having been completed, 
where next? As suggested above, the 
Centre for Court Policy and 
,4.drxinisirarior: proposes to ese the 
methodology developed to establish a 
triburiais database. in view of other 
work being undertaken at the ARC 
and at the Law Faculty of the 
Australian National University, initially 
the Centre proposes a database for 
New South Wales tribunals. This 
would entail, as a first step, a search 
to prepare a fist of all existing NSW 
tribunals. There is no such list 
currently The second step would 
involve using the methodology 
developed to establish the database. 
Ultimately. the Centre would like to 
see the database extend to include all 
state and Commonwealth tribunals. 
But as with many projects, we are 
dependent on appropriate funding 
being available. 
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