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She will not be alright — the need for greater 
protection of integrity institutions

Alice Tilleard* 

1 

Twitter video, that he was ‘sick of the government being in [his] life’.2 Getting the government 

regulations and administrative processes govern much of our lives. Re-ascending to second 
in command of the Australian Government is not a viable option for most Australians 

political, and social power. Thus, it is vital that Australians have accessible means of recourse 

profound change that has occurred from the original separation of powers before then 

constitutional enshrinement of a fourth branch of government and then ensured funding for 

an accountable government is (at least somewhat) achieved and remedies are granted to 

greater protection, analogous to judicial independence. 

* Alice Tilleard is the Associate to a Judge of the Federal Court. This paper was written while the author was 

Conference. 

arm of government?’ in Matthew Groves (ed), Modern Administrative Law in Australia

Twitter
status/1209372444726743046>. 
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Context

Changes to the separation of powers and government accountability

and applies them, ensuring that the other two branches exercise their power within the law. 
According to Sir Gerard Brennan, judicial independence ‘exists to serve and protect not the 

3 Thus, it 

accessible to individuals’.4 

resolving people’s disputes with government, and in the process holding the executive 

courts.’5 McMillan and Carnell have described this as a ‘profound’ change to the nature 

review’.6

government, stated that ‘the courts were to be independent of the other branches of 

7 However, he acknowledged that 

8 

function of holding governments accountable and assisting those aggrieved, called here the 

3 Gerard Brennan, ‘Judicial independence’ (Speech, Australian Judicial Conference, Australian National 

29(1) Australasian Parliamentary Review 32, 32 (‘Commonwealth oversight arrangements’). 
5 Ibid 34. 
6 John McMillan and Ian Carnell, ‘Administrative law evolution: independent complaint and review agencies’ 

(2010) 59 Admin Review 42, 43. 
Australian Law Journal 32, 33–4. 

8 Ibid 34–5. 
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What are ‘integrity institutions’? 

9

10 The scope 
within these institutions is even broader than this. As Field11

12 Institutions such as ombudsmen 

13

irresponsible administration or a simple misunderstanding) and to be involved in institutional 

commissioners, information commissioners, human rights and anti-discrimination commissions, public 

discipline.14 

Further, as Brown highlighted, these institutions ensure government powers are exercised 

to good governance in modern liberal democracies.15 

and Crime Commission, Public Sector Commissioner, Auditor General, Ombudsman and Information 
Commissioner. 

10
AIAL Forum 24, 25. 

11
Institute. 

12 See, eg, Field (n 10) 25. 
13 Ibid. 
14

Groves (eds), Administrative Redress In and Out of the Courts: Essays in Honour of Robin Creyke and John 
McMillan

15
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Judicial processes do not provide adequate assistance for those aggrieved 

16 It is an 

ordering a decision to be remade forcing someone back through government processes. 
The extensive time and costs involved also place judicial review outside the realistic reach 

of legal services and continuing comparative lack of legal aid support for administrative 
matters’.17 The failure of the Administrative Decisions (Judicial Review) Act 1977 (Cth) to 

under s 75(v) of the Constitution

been heralded as guaranteeing the rule of law in Australia as it ensures the right to a hearing 
18

Judicial review is a ‘remedial process of last resort’.19 

The courts have themselves admitted that it is not their role to ensure administrative justice 
or ‘good governance’. Justice Brennan’s seminal statement in Attorney-General (NSW) v 
Quin declared: 

20 

Thus, as administrative justice has become expected as part of good governance, there is 
21

22 Due to the prevalence of 
government involvement in people’s lives, it is vital that some institution has this purpose of 

16 McMillan, ‘Commonwealth oversight arrangements’ (n 4) 34. 
17

administrative law’ (2007) 53 AIAL Forum
18 From Moree to Mabo: The Mary 

Gaudron Story (UWA Publishing, 2010) 387. 
19 Government Liability: Principles and Remedies (LexisNexis 

Australia, 2019) 7. 
20 (1990) 170 CLR 1, 35–6 (‘Quin’). 
21
22 Quin (n 20) 37. 
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considerations of ‘fairness’ or merits, unlike courts in other countries. For example, the courts 
in the United Kingdom consider abuse of power,23

Australia.24 And Canada has held it unreasonable for a Minister to change their decision in 
25 Australia remains reluctant to 

impacts people’s lives.

Integrity institutions — the providers of administrative justice 

providing something new. There are now not just the three governmental powers to make, 

that laws are made, executed and adjudicated upon’.26 Considering the expansiveness of 

27 The courts 

of government’.28

29

30

cases highlighted the ‘need for bodies to watch over administrative decision-makers’ and 

recommending change to minimise recurrence of such events’.31 

The Chief Justice of Victoria claimed that 

32 

23 See, eg, R v North and East Devon Health Authority; Ex parte Coughlan [2001] QB 213. 
24  (2003) 214 CLR 1. 
25 Mount Sinai Hospital Center v Quebec (Minister of Health and Social Services), 2001 SCC 41 (CanLII). 
26
27 Field (n 10) 26. 
28 Sian Elias, ‘National lecture on administrative law: 2013 National Administrative Law Conference’ (2013) 74 

AIAL Forum 1, 5.
29 Commonwealth Ombudsman, Annual Report 2019–20 (Report, October 2020) pt 7 (Appendices). 
30
31

(2007) 32(4) Alternative Law Journal 233, 236. 
32 McMillan, ‘Commonwealth oversight arrangements’ (n 4) 36. 



AIAL Forum No 108 129

33

an aggrieved person will seek assistance from a website or a complaint handling unit or 
Ombudsman.’34

35 For 
36

judicial statements also highlight how judges tend to emphasise the importance of the 

which both appear skewed according to profession. Being conscious of this I argue that an 

Concerns regarding the integrity branch’s position

are part of the executive.37 However, there is still a precariousness to the current placement 

38

that older institutions which have become entrenched in government processes and even 
taken a place in the public consciousness (such as the Commonwealth Ombudsman, the 

39

people’s lives and uses new technologies such as automated decision-making. 

33 Ibid. 
34 Ibid. 
35 John McMillan, ‘Re-thinking the separation of powers’ (2010) 38(3) Federal Law Review 423. 
36 Paradise Projects Pty Ltd v Gold Coast City Council [1994] 1 Qd R 314, 322 (Thomas J). 
37
38 See, eg, Field (n 10) 29. 
39



130 AIAL Forum No 108

40 The role of the ARC was moved to 

that ‘public servants (in the AGD) would have the role of overseeing the AAT, whose purpose 
and role is to review the decisions of public servants’.41 This outcome raises concerns that 

42 The government was 

aspect of ensuring remedies and improving administration.43 Another indicator of government 

2018 review of the amalgamation of the AAT44 which was not tabled in Parliament until 
eight months after it was completed. As of late 2022, the Australian Government was still 

45

46

The promise of a federal anti-corruption commission was not acted upon for more than a 
full term of government.47 All of these instances illustrate a lack of desire for creating and 

ensuring administrative justice in Australia’s modern administrative state. 

40 Ibid 42. 
41 Ian Callinan, Report on the Statutory Review of the Tribunals Amalgamation Act 2015

42
43 Ibid.
44 Callinan (n 41). 
45

No. 1) Bill 2021’,  (Digest No 12 of 2021–22, 19 August 2021) 5–6.
46 ‘Migration and refugee: can we help?’, Administrative Appeals Tribunal (Web Page) <https://www.aat.gov.au/

47
ICAC’, The Guardian (online, 15 April 2022) <https://www.theguardian.com/australia-news/2022/apr/15/
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48 However, while the courts are still the chief 

government decision-making, cementing public law values in government processes, and 

taken and resolved’.49

processes to resolve disputes’.50

dispute resolution’, requiring parties to ‘have taken genuine steps to resolve the matter 
before commencing litigation’.51 This points towards both the courts being less accessible 

government has been ‘turned on its head’ due to the executive’s control of Parliament, as 
mentioned above).52

branch of government to place and protect these institutions.53 Justice Gageler wrote a 

Gageler makes clear that ‘the separateness of the judicial power of the Commonwealth’ has 

54 Referring to  
 

48 Burton (n 18) 254. 
49 McMillan, ‘Commonwealth oversight arrangements’ (n 4) 37. 
50 Ibid. 
51 Ibid 34–5. 
52  (n 7) 34–5. 
53 See, eg, McMillan, ‘Re-thinking the separation of powers’ (n 35). 
54
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Montesquieu and Blackstone, he states that ‘the separation of the judicial function came to 

objective’.55

the modern administrative state and how disputes between government and individuals are 

governance.56

objective of which Gageler speaks. 

Gageler also notes that ‘[f]our members of the High Court in 2000 adopted’ the description 

taught reliance on the courts as the ultimate guardian and assurance of the limits set upon 
57 Considering the volume of 

profound 
reliance

58 However, what he is 

Integrity institutions are not the judiciary 

maladministration before the court stage are essential. Profound change in government 
59

should be independent from those who make and execute the laws. However, as courts 

 
 

55 Ibid. 
56
57 Gageler (n 54) 22. 
58 Ibid 18. 
59 McMillan and Carnell (n 6) 43. 



AIAL Forum No 108 133

which represents their most important feature’.60 

Is greater protection necessary?

ensure assistance is accessible, without the protracted time and costs of litigation; this is 
vital for ensuring administrative justice. As discussed, some institutions like the ombudsmen 
have become part of what is expected of the government; however, this does not mean 

administrative justice and the public’s lack of understanding of administrative law and how 

administrative justice. 

61 This 

Ensuring greater protection 

Accepting that ‘profound’ change has occurred from the original separation of powers and 
its envisagement of holding the government to account,62

how our government functions, this article argues that what is vital is that their existence 
and functioning is ensured, more so than a coherent theoretical arrangement, as would be 
achieved through constitutional separation of powers. 

branches’.63  
 

60
61 Brennan, ‘Judicial independence’ (n 3). 
62 McMillan and Carnell (n 6) 43. 
63 Peter Cane, ‘Understanding administrative adjudication’ in L Pearson, C Harlow and M Taggart (eds), 

Administrative Law in a Changing State: Essays in Honour of Mark Aronson (Hart Publishing, 2008) 273, 293. 
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branch. ‘
64

are not exercising judicial power (and converting them to Chapter III courts that could 

there is no scope for them to be brought within the protection of the judicial branch. However, 

Fourth branch

institutions should form a new, fourth branch of government.65 Creating a fourth branch allows 

adjudicated upon’.66

Further, as McMillan has made clear, and this article has highlighted, ‘fundamental changes 

curbing government power’, which ‘require[s] us to update our constitutional thinking’.67 Thus, 

68 Creating a fourth branch acknowledges this change 

69 A fourth branch requires a change in our 

would acknowledge the profound change that has occurred and ensure greater protection of 

Former Chief Justice Martin of the Supreme Court of Western Australia, in arguing not to 
create a fourth branch, acknowledged that 

70 

 
 

64  (n 19) 170, referring to  
(1956) 94 CLR 254. 

65 See, eg, McMillan, ‘Re-thinking the separation of powers’ (n 35). 
66
67 McMillan, ‘Commonwealth oversight arrangements’ (n 4) 37. 
68
69 Ibid. 
70
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branch would still be within the remit of the courts; it would not make sense for them to be 
able to operate outside the rule of law. McMillan makes clear a fourth branch is not about 

71 Thus it seems Martin’s concern about lack 

72

73 can be addressed. The protection 

branch (with greater protection). 

74 What is vital 

Ensured funding

75

ensured funding appears to allow adequate recognition of the profound change that has 

need for independence and representative government. Ensured funding would involve 

 
 

71 McMillan, ‘Commonwealth oversight arrangements’ (n 4) 37. 
72
73 McMillan, ‘Commonwealth oversight arrangements’ (n 4) 37. 
74 Ibid. 
75 William Gummow, ‘The 2012 National Lecture on Administrative Law: a fourth branch of government?’ 

(2012) 70 AIAL Forum 19, 19. 



136 AIAL Forum No 108

balance between respecting representative government and acknowledging the executive’s 

and form provision (such as seen at a state level) appears attractive. This would bind the 

76

amendment or repeal but it would seem that unless the legislation is incorporated into the 
Constitution pursuant to the amendment procedure in s 128, no entrenchment is possible’.77 

Parliament has the power to establish an ‘alternative legislature for the enactment of 
legislation on subjects within Commonwealth legislative power’.78 This could be used to 

79 

Public announcements and bipartisan support of funding promises for extended periods 

become part of the public consciousness in how our government is held accountable and 
people are provided remedies. It seems that some institutions, such as the ombudsmen 
or the NSW Independent Commission Against Corruption (‘ICAC’), could not be abolished 

76
Federal Law Review 167, 201. 

77 QUT Law Review 69, 95.
78 Winterton (n 76) 201. 
79

The Guardian
rules-out-voice-to-parliament-labelling-it-a-third-chamber>. 
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for such institutions. However, it seems that it is infeasible under our current arrangements. 

Concerns arising from greater protection

guardians’.80 Once we have created them ‘we must take steps to keep them under control’.81 

placing bodies which ‘oversee good governance and investigate corruption and malpractice 

branch of government’.82

83 As the name suggests, fourth 

84

within 85 It 

is, on balance, an acceptable element of modern government’.86 And as Gageler notes, ‘[t]he 

87 

judicial review’.88 89 

90 It is important to note that not 

their work). Judicial review still has an important role in securing administrative justice as it  
 

80 Field (n 10) 30. 
81 Bruce Ackerman, ‘The new separation of powers’ (2000) 113(3) Harvard Law Review 633, 694. 
82 Gummow (n 75) 24. 
83

Australian Journal of Public Administration 305, 306. 
84 Ibid 307. 
85 AIAL 

Forum 42, 44. 
86 Ibid 43. 
87 Gageler (n 54) 24. 
88 Howe and Haigh (n 83) 307. 
89 Independent Commission Against Corruption v Cunneen [2015] HCA 14 [4]. 
90 Howe and Haigh (n 83) 313. 
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91

So … what should be done?

be scope for the Parliament to retain some oversight of such bodies through committees 

committees). The extent to which this oversight would be possible while having constitutional 

Parliament legislated that the ‘ICAC will no longer be able to investigate misconduct or 

92 

Conclusion

their functions and powers. This article has not sought to resolve these issues. Instead, it 

defunding or abolishment. It was argued that, in Australia’s modern administrative state, 

 
 
 

91 Control of Government Action: Text Cases and Commentary (Lexis Nexis Butterworths, 
5th ed, 2019) 40. 

92
Parliament’,  (online, 23 September 2021) <https://www.abc.net.au/news/2021-09-23/sa-icac-bill-
passes-parliament/100487668>. 
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leading to a conclusion that, due to the expansiveness of government power in Australia, the 

via a manner and form provision, the creation of a fourth branch of government, although 

branch of government is recommended as it is in the best interests of ensuring administrative 


