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FOREIGN STATES IMMUNITIES BILL 1985*

Bill presented by Mr Lionel Bowen, and read a first time.

Second Reading

MR LIONEL BOWEN (Kingsford-Smith — Attorney-General) (4.36) — I move:

That the Bill be ne w read a second time.

The purpose of the Foreign States Immunities Bill 1985 is to set out in dear and accessible form the law 
relating to the jurisdiction of Australian courts over foreign states, their agencies and instrumentalities. 
This matter is currently determined according to the common law. The legislation will implement the 
recommendations of the Law Reform Commission in report No. 24 on foreign state immunity; which was 
tabled in the Parliament on 10 October 1984. The report was prepared aJter thorough examination of 
similar legislation in other countries and extensive consultation with relevant organisations and individuals. 
The matter was referred to the Commission by the previous Government. It is non-contentious and we 
expect bi-partisan support. The Bill is concerned only with immunity from suit and related matters such as 
the proper scope of enforcement measures and service of process. It does not confer immunity from 
substantive laws nor does it concern liability to criminal proceedings. The Bill is strictly prospective in 
effect.

Since the early nineteenth century it has been recognised that foreign states are at least in some ways 
in a special position when action against them is brought before the courts of other states. The basic 
justification for immunity is the notion of sovereign equality of states. Until the early 1970s, it was generally 
thought that at common law foreign states and their agencies were entitled to absolute immunity from 
jurisdiction. The civil law countries, by contrast, have long distinguished governmental and private 
transactions of foreign states, according immunity only to the former. In a series of recent decisions United 
Kingdom courts applied a restrictive immunity approach and decline to accord immunity in respect of 
commercial transactions. The United Kingdom, the United States of America, Canada, Singapore and 
other common law countries have legislated to apply this restrictive immunity approach. There have been 
no recent Australian cases on the matter. Although it is likely that Australian courts would adopt the 
restrictive approach taken in the United Kingdom prior to enactment of legislation, there are many areas of 
uncertainty. Because other common law countries have now legislated on the matter there will be little case 
law to develop and clarify these areas of uncertainty.

The main argument for the restrictive theory of foreign state immunity is that commercial or trading 
activities conducted by or on behalf of foreign governments should not attract the special jurisdictional 
immunity enjoyed by foreign states. Australia’s increasing involvement in international trading and financial 
activities, including the involvement of foreign state agencies in investment and banking or other trading or 
financial activities in Australia, make the subject of increasing importance to Australia. The proposed 
legislation follows the United Kingdom State Immunity Act 1978 in laying down a general rule of immunity 
for foreign states which is made subject to the following exceptions:

Commercial transactions will not be immune. This includes all contracts for the supply of goods or 
services or for loans or guarantees. This will bring Australian law into line with the law of other major 
financial centres such as New York, London and Singapore. It is an essential step if Australia is to 
develop as an international banking centre conducting sovereign risk lending.

Torts resulting in death, physical injury or damage to tangible property will not be immune if 
committed in Australia by the foreign state or by its servants acting in the course of their employment. 
As an example of such a case, a person injured in a road accident involving diplomatic personnel acting 
in the course of their employment will be able to sue the state for damages. The diplomat personally will 
continue to be protected by diplomatic or consular immunity in accordance with internationally agreed 
rules. The foreign state will retain its immunity where only economic loss is suffered — that is for torts 
such as defamation, misrepresentation, deceit, and negligent mistatement unless the tort occurs in fhe 
course of a commercial transaction.

Employment contracts entered into by foreign governments will not be immune from suits unless 
the contract is made with a person who is a foreign national and not a permanent resident or national of 
Australia.

Disputes concerning immovable property — for example, land — will not be immune. This lack of 
immunity will apply accordingly to claims that the foreign state is using its property here in such a way 
as to consistitute a nuisance.

Other matters for which immunity to some extent will be removed include disputes involving 
industrial and intellectual property, membership by the foreign state in a locally formed partnership, 
company or body corporate, and the conduct of arbitrations.

Apart from these circumstances prescribed by the legislation, a foreign state also is able to submit 
voluntarily to the jurisdiction. This may be done, amongst other ways, by a written agreement in advance or
by submission in the face of the court.
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‘Foreign States’ are defined to include political subdivisions or component units, such as provinces or 
states, and hence the Bill extends immunities to them. This could assist the Australian States to claim 
similar treatment in foreign states on the grounds of reciprocity. The proposed legislation will deal also with 
the immunities of 'separate entities' such as state trading corporations or investment commissions that are 
agencies or instrumentalities of the foreign state but have a separate legal existence. ‘Separate entities’ 
are given, in most respects, the same immunity as the state. In practice, this means that entities with 
exclusively commercial functions — the majority of those involved in dealings with Australia — will lack 
immunity. Consistent with the approach taken to immunity from jurisdiction, the property of foreign states 
is made immune from execution to satisfy judgments obtained against it, subject to specified exceptions. 
This is defined as property being used by the foreign state substantially for commercial purposes and can 
never be military or diplomatic property. Consistently with the lack of immunity of immovable property, such 
property loses its immunity from execution consequent upon successful suit against that property. A 
foreign State also may waive its immunity from execution with respect to any property.

The third area of major reform which the bill implements is an area about which currently there is 
considerable uncertainty; that is, the appropriate way to serve court documents on a foreign state. The new 
legislation will also enable service of writs on foreign states to be carried out by the Department of Foreign 
Affairs using diplomatic channels. It also makes service of an initiating process effective where it is in 
accordance with an agreement or treaty.

Certain procedural requirements additional to those imposed by the general law will apply where 
foreign states are parties to a suit. For example, there is an extension of time for entering an appearance 
before judgment in default of appearance can be entered against foreign states.

The legislation does not affect any immunity or privilege conferred by the Diplomatic Privileges and 
Immunities Act 1967, the Consular Privileges and Immunities Act 1972, and the Defence (Visiting Forces) 
Act 1963. Nor does it affect immunities conferred on foreign states by or under other Commonwealth 
legislation. Where the immunities and privileges under the Bill exceed those allowed to Australia by the laws 
of a foreign state, regulations may be made modifying the operation of the legislation where a treaty is 
concluded between Australia and a foreign state in which different provisions have been agreed. An 
additional matter covered is the immunity of a head of state acting in a private capacity. The position at 
common law is unclear. The legislation provides that a foreign head of state acting in a private capacity has 
the same immunities as a head of a diplomatic mission similarly acting. These immunities extend to the 
spouse of the head of State. This is the approach of the United Kingdom legislation and has the advantage 
of bringing a rarely litigated issue under a well-developed body of law which has been specifically developed 
to satisfy the needs of both the sending state and the receiving state.

The financial impact of this legislation is likely to be minimal. Any additional administrative workload 
resulting from my Department’s role as recipient of process to be served on foreign states, or from the role" 
imposed on the Department of Foreign Affairs to secure service through diplomatic channels, is not 
expected to impose any significant financial costs.

Finally, I take this opportunity again to congratulate the Law Reform Commission on its excellent work 
on this reference. It is an outstanding example of legal scholarship and of the continuing relevance and 
importance of the Law Reform Commission. The report will prove, I am sure, of lasting importance and of 
use not just in relation to this legislation, but also to other countries and international bodies like the 
International Law Commission which are continuing to work in this area. I commend the Bill to the 
House.

Debate (on motion by Mr N. A. Brown) adjourned.
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