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The Royal Commission and the 
Australian Constitution

This paper reviews some recommendations from the 2020 Royal 
Commission into National Natural Disaster Arrangements (the 

Royal Commission). The Royal Commission delivered a nearly 

600-page report that contained 80 recommendations. This paper 

does not review each of those recommendations but focuses on 

the constitutional and legislative considerations as they relate to 

recommendations about the proposed role of the Commonwealth 

in coordinating interstate resource sharing, the power of the 

Australian Government to declare a national state of emergency 

and the enhanced used of the Australian Defence Force (ADF) in 

disaster response.  

Recommendation 3.6 
Enhanced national 
preparedness and response 
entity

The Australian Government should enhance 

sharing decisions of governments and stress 

sharing and the movement of personnel and 

of enhancing emergency management across 

any other type of disaster that has or may occur.
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use of this content can be 
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between the Australian Government and the relevant 

appears doctrinal with a view of the role of government and 

it would have no power to compel the states and territories to 

suggested arrangements will only work if the states and 

commissioners did not suggest that ‘the Australian Government 

‘AFAC and some state and territory government agencies’ have 

… that changes to this overarching structure would lead 

and that moving away from the current model may be 

coordinate and integrate resources more than the people who 

deploying those resources on the ground. If one can draw an 

of resilience within the Australian community. This discussion 
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‘Make provision for a declaration of a 
state of emergency’
A government faced with an emergency of catastrophic 

The Australian states and territories have emergency 

such as the 

emergency.

The Commonwealth of Australia did not have generic emergency 

the argument that the Commonwealth should have standing 

The Commission considers that declaring a state of disaster 

the focus of emergency services agencies on community 

Government to act without a request from a state or territory’. 

an analogy with the Commonwealth’s defence power.

required to defend the Commonwealth or the ‘several states’ 

Australian 
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even if the state did not ask for that assistance.

There are parallels with the Australian Government’s role in 
natural disasters. Given the terms of the 

The need to use emergency powers to manage the 
Australian Government’s response where a disaster is 
having impacts on areas allocated to Australian Government 

the need for emergency powers to allow the Australian 

The need to use emergency powers in a catastrophic 
disaster where an event is so large that it overwhelms 

of a central government and a number of State 

so that it is ‘peculiarly within the capacity and resources of 

if a federal government determined either that a state had 

the Australian Government that could manage the response. 

government is not responding as the Australian Government 

it is choosing to cope in a way that the Australian Government 

and when and how the Australian Government would react 

The Commonwealth has indeed responded to this 

power to manage an emergency nor does it appoint a federal 

and natural disaster relief and recovery funding or the use of 

take the lead in the response or direct the states how to manage 

The role of the Australian Defence 
Force

the Australian Government response consistent with the 
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Australian Government provided support in response to requests 

and 

The provision of legal indemnity  is not an issue as it 

command arrangements.

Conclusion
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that the Australian Government legislate to provide for a 

that the Australian Government review arrangements for 

power and remit and the Commonwealth has now passed 

their own arrangements. 

Dr Michael Eburn
law as it relates to emergency management. This article 

References

 

 

74 Commonwealth Law 

 


