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com m unications flowed in one direction-from 
com plain ing  consum ers to the expert to the 
manufacturer. A lthough the m anufacturer had 
given the expert an instruction packet for settling 
claims, this information and any insight the expert 
gained  abou t the m an u fac tu rer’s se ttlem ent 
strategies were freely disseminated to the public.

A ssum ing  the m an u fac tu re r had  d isc lo sed  
confidential information to the expert, the court 
sa id , th e  m a n u fa c tu re r  had  w a iv e d  its  
confidentia lity . T he court reasoned  that the 
manufacturer had repeatedly acquiesced to the 
expert’s criticism of its vaccines in publications. 
M oreover, the manufacturer had not sought to 
disqualify the expert in another case until the 
plaintiff had challenged the genuineness o f the 
m anufacturer’s confidentiality argument.

Additionally, the Court noted that in determining 
disqualification, courts should balance competing 
policy objectives. Preventing conflicts o f interest 
and m aintaining integrity should be balanced 
against ensuring that parties have access to experts 
who possess specialised knowledge, allowing 
experts to pursue their professional calling, and 
preventing unscrupulous attorneys from creating 
inexpensive relationships with potentially harmful 
experts solely to keep them from opposing parties.

The Court found that the expert was the leading 
specialist on the cattle vaccine defects and courts 
are reluctant to disqualify experts who possess 
useful specialised know ledge. M oreover, the 
m anufacturer had not d isclosed  confidential 
information to the expert, and thus there was no 
conflict o f interest nor would the integrity o f the 
justice system be jeopardised.

Consequently, the Court denied the m otion to 
disqualify the expert.
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PASSIVE SMOKING UP­
DATE

By: R oland  E veringham , C ashm an  & 
P artners, N ew  South  W ales,.

A c a s e  a l le g in g  d a m a g e s  a r i s in g  f ro m  
ex p o su re  to en v ironm en ta l to bacco  sm oke 
has been  com m enced  in the D ust D iseases 
T ribunal o f  N ew  S outh  W ales.

T he  P la in t if f  a lle g es  e x a c e rb a tio n  o f  her 
a s th m a  c o n d itio n  fo llo w in g  e x p o su re  to  
o ther p e o p le ’s c ig a re tte  sm oke on board  an 
in te rnationa l flight.

T he  p la in tif f  su ffe re d  a sev ere  a s th m a tic  
a tta c k . W h e re a s  h e r  c o n d it io n  h ad  b e e n  
stab ilized  and a ttack  free for several years 
she now  suffers from  ongoing asthm a attacks.

T he tribuna l has exc lu sive  ju risd ic tio n  for 
d u s t  r e la te d  d is e a s e s ,  th e  T r ib u n a l  h a s  
p rev iously  de te rm ined  that asthm a, w hich  is 
a cond ition  o f  the a irw ays, falls w ith in  its 
ju risd ic tio n .

T h e  T r ib u n a l  d e a ls  w ith  d u s t  r e l a te d  
co n d itio n s . T he  p re lim in ary  ju risd ic tio n a l 
issue for the Tribunal to determ ine is w hether, 
w ith in  the facts o f the case, env ironm en ta l 
tobacco  sm oke is a dust. In teresting ly , D ust 
is no t defined  in the A ct.

T his p relim inary  question  will be determ ined  
on 23 June 1994.

If the p la in tiff  is successfu l the D ust D iseases 
T ribunal w ill p rov ide  an exped itious forum  
for determ ining  claim s arising from  exposure 
to env ironm en ta l tobacco  sm oke.

T h e  d e te rm in a t io n  o f  th e  ju r i s d ic t io n a l  
question  w ill be repo rted  in due course.


