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Medical Negligence
APLA Meets with Fiona Tito,
Author of the R eview  o f  P rofession a l 
Indem nity  A rran gem en ts f o r  H ealth  
Care P rofession a ls

The U n ited  S ta tes  jou rn a l, P u b lic  C itizen , said  in N o v em b er  
1993:

“M o st  a t te m p ts  to  a d d r e ss  th e  p r o b le m  o f  m e d ic a l  
m alp ractice  have b een  em b od ied  in attacks on v ic tim s and 
their r ight to reco v er  d am ages from  n e g lig e n t p rov id ers, 
not on so lv in g  the p rob lem  at the sou rce , en su rin g  qu ality  
care and e lim in a tin g  m ed ica l n e g lig e n c e ” .

A P L A  v ie w e d  w ith  the gravest o f  con cern , the co n ten ts  o f  the 
I n te r im  r e p o r t  o f  th e  R e v ie w  o f  P r o f e s s io n a l  I n d e m n ity  
A rran gem en ts for H ealth  Care P ro fe ss io n a ls . In A P L A ’s v iew  
the Interim  report had an im p lic it , a lthough m u tely  stated , agenda  
that favou red  the ad op tion  o f  no fau lt co m p en sa tio n  to rep lace  
our p r e se n t  tort b a se d  s y s te m  o f  c o m p e n sa t io n  fo r  m e d ic a l  
n e g lig e n c e  c la im s . A ltern a tiv e ly , i f  no fau lt co m p en sa tio n  w as  
not accep tab le , the Interim  report appeared to prom ote lim its , caps  
and th r e sh o ld s  to  th e r ig h ts  o f  in ju red  p la in t if f s  to  r e c o v e r  
co m p en sa tio n .

A P L A  w a s a n x io u s  to en su re  that su b m iss io n s  w ere m ade on  
b eh a lf  o f  p la in tiffs  w h o  w ou ld  o th erw ise  h ave had no input to  
th e in q u ir y  to  c o u n te r  th e a v a la n c h e  o f  m a te r ia l fro m  th e  
d efen d a n ts’ in terests .

D esp ite  the ser io u s  c h a lle n g e s  to our tort sy stem  and the rights  
o f  injured p la in tiffs , the Interim  report did con ta in  som e an cillary  
r e c o m m e n d a t io n s  w h ic h  A P L A  s u p p o r t e d .'  T h e s e  
recom m en d ation s in clu d ed  the enactm ent o f  le g is la tiv e  p rov ision s
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to guarantee patien t a c c e ss  to  m ed ica l records 
from  health  care p rov id ers and in stitu tion s. 
T h e  I n te r im  r e p o r t  a l s o  p r o m o te d  th e  
c o lle c t io n  o f  in form ation  and d ev e lo p m en t o f  
d a ta  b a s e s  c o n c e r n in g  a d v e r s e  p a t ie n t  
o u t c o m e s .  S im i la r ly  th e  I n te r im  rep ort  
p ro m o ted  d e la y  r e d u c tio n  p ro g ra m s in a ll 
ju r isd ic tio n s .

F o l lo w in g  th e  p u b lic a t io n  o f  th e  In terim  
report A P L A  prepared a d e ta iled  su b m ission .

S u b se q u e n t ly , on  21 D e c e m b e r , 1 9 9 4  the 
author o f  the report, F io n a  T ito , m et w ith a 
g r o u p  o f  A P L A  m e m b e r s , in c lu d in g  th e  
P r e s id e n t  P e te r  S e m le r  Q C , th e  N a tio n a l  
S ecre ta ry  R o la n d  E v e r in g h a m , C o m m ittee  
M em ber R ob D a v is  and B arrister L en Levy.

The d iscu ss io n s  w ith  M s T ito  w ere invaluable. 
It b e c a m e  a p p a r e n t  th a t ,  f o l l o w in g  
c o n su lta tio n  and in the lig h t o f  su b m issio n s  
re c e iv ed , it is m ost u n lik e ly  that a no fault 
com p en sation  sch em e w ill be in troduced . Nor 
is  it lik e ly  that th ere w ill  be any lim its  or 
th resh o ld s on the d am ages p ayab le  in m edical 
n e g lig e n c e  c a se s .

M s T ito  agreed  that the tort sy stem  provided  
s ig n i f ic a n t  b e n e f i t s  in  its  o p e r a t io n . In 
ad d ition  to co m p en sa tin g  injured p la in tiffs , it 
se ts  standards o f  p r o fe s s io n a l co n d u ct and 
b eh av iou r  w h ich  b eco m e  the benchm ark for 
a c c e p t a b le  m e d ic a l  t r e a tm e n t  in  our  
com m u n ity . It is  n o tew o rth y  that s ig n ifica n t  
ch a n g es in m ed ica l p ractice  h ave taken p lace  
s in ce  the O ’S h ea  ca se  co n cern in g  fa ilure to 
d ia g n o s e  c e r v i c a l  c a n c e r . S im ila r ly ,  
p sy ch ia tr ic  care and treatm ent have im proved  
as a resu lt o f  the C h elm sfo rd  lit ig a tio n  and 
R o y a l C o m m iss io n . R ogers v. W hittaker has 
set the benchm ark in standards o f  inform ation  
to be p ro v id ed  to p a tien ts . T h e se  b en efits  
w ere p o s it iv e ly  a ck n o w led g ed  and adopted by 
M s T ito  in d isc u ss io n s .

M s T ito  a lso  co n firm ed  that no cap s w ould  
b e in tr o d u c e d  o n  d a m a g e s  in  m e d ic a l  
n e g lig e n c e  c a se s . A s w as p o in ted  out, a cap 
o n ly  s e r v e s  to  d is a d v a n ta g e  th e  se r io u s ly  
injured.

T he A P L A  m em b ers agreed  w ith  M s T ito that

ob ta in in g  in d ep en d en t and im partial m ed ico ­
le g a l  a s s e s s m e n ts  in  m e d ic a l  n e g l ig e n c e  
ca ses  w as an o n g o in g  p rob lem . M s T ito  is 
e x p lo r in g  a ran ge o f  s o lu t io n s . P o s s ib le  
so lu tio n s  w h ich  w ere  su g g e s te d  by A P L A  
in c lu d e  r e v e r s in g  th e  o n u s  o f  p r o o f ,  
in troducing a m o d ified  le g is la t iv e  form  o f  res 
ip sa  lo q u itu r  and  p o s s ib le  c o d i f y in g  o f  
N a t io n a l  H e a lth  an d  M e d ic a l  R e s e a r c h  
C o u n c il g u id e l in e s  and o th er  ap p rop ria te  
standards. T he so lu tio n  to th is  p rob lem  is 
vexed . A n y  A P L A  m em bers w ith  su g g estio n s  
on how  a c c e ss  to m ed ica l ex p ertise  can be 
im proved  in m ed ica l n e g lig e n c e  c la im s are 
urged to su b m it th em  to the ed ito r  o f  the  
A P L A  U P D A T E .

A nother issu e  w as w h eth er p la in tiffs  shou ld  
b e e n c o u r a g e d  to  a c c e p t  s tr u c tu r e d  
se ttlem en ts . R esearch  had su g g ested  that, at 
the tim e o f  se ttlem en t or verd ict, p la in tiffs  
c le a r ly  p r e fe r r e d  a lu m p  su m  a m o u n t .  
H ow ever  at a later p o in t, and w ith  the b en efit  
o f  h in d s ig h t ,  r e s e a r c h  in d ic a t e d  th a t a 
s tr u c tu r e d  s e t t le m e n t  w o u ld  h a v e  b e e n  
preferred. It is  lik e ly  that M s T ito  w ill m ake 
f in a l  r e c o m m e n d a t io n s  w h ic h  w o u ld  
e n c o u r a g e  p la in t i f f s  to  at le a s t  c o n s id e r  
structured se ttlem en t.

M s T ito ’s research  has sh ow n  that there are 
m any m yths surrounding m ed ica l n eg lig en ce . 
F irstly , her e v id e n c e  su g g e ste d  that recent 
in crea ses  in in su ran ce prem ium s for doctors  
w as not the resu lt o f  a su d d en  s ig n if ic a n t  
grow th  in c la im s . R ather it r e fle c te d  that 
p r e m iu m s w e r e  g e n e r a l ly  n o t  in c r e a s e d  
b etw een  1975 and 1988 .

Further, M s T ito ’s research  sh o w s that it is 
fa lla c io u s  to su g g e st  that ob ste tr ic ia n s and 
g y n a e c o lo g is ts  are f le e in g  th e ir  sp e c ia lity  
b ecau se  o f  fear o f  lit ig a tio n . On the contrary  
the num bers o f  p r o fe ss io n a ls  p ra ctis in g  in 
th ese  areas is rem arkably  stab le .

The d isc u ss io n s  b etw een  A P L A  and M s T ito  
w ere m ost en lig h te n in g  and certa in ly  those  
in  a t t e n d a n c e  w e r e  r e a s s u r e d  th a t th e  
ch a llen g es  throw n out in the Interim  report 
to the tort based  sy stem  o f  co m p en sa tio n  are 
m o st u n lik e ly  to  be im p le m e n te d  in the  
fo reseea b le  future.
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