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Indemnity Costs Awarded To 
Plaintiff Where Defendants 
Showed An Ulterior Motive 
In Delaying The Admission 
Of Liability
Rouse v Shepherd & Ors

Peter Semmler Q.C., NSW

In th e  la s t  e d i t io n  o f  th e  A P L A  U p d a te  
re feren ce  w as m ade to a d e c is io n  o f  B ad gery  
Parker J. in the N e w  S ou th  W ales S u p rem e  
C ourt in w h ich  an award o f  over  $ 3 ,0 0 0 ,0 0 0 .0 0  
w as m ade to a p la in tiff  w id o w  and her four  
ch ild ren  in a CQ m pensatiQ a,.lQ .R dflliY & s..A cl 
c la im .

On 23  N o v em b er  1994  B ad gery-P ark er J. gave  
ju d g m en t on an a p p lica tio n  w h ich  w as m ade  
by the p la in tiff  in the sam e ca se  for  in d em n ity  
c o s ts  in resp ect o f  the preparation  o f  lia b ility . 
It w ill  be reca lled  from  the last ca se  note that 
the fa c ts  o f  the ca se  in v o lv e d  an acc id en t in 
w h ich  the d e c e a se d  w as k ille d  on the sou th  
c o a s t  o f  N e w  S o u th  W ales w h en  the car in 
w h ich  he w as a p a ssen g er  cro ssed  the incorrect 
sid e  o f  the roadw ay and co llid ed  head on with  
another v eh ic le . The a llegations m ade w ere that 
the f ir s t  and se c o n d  d e fe n d a n ts  (w h o  w ere  
responsib le for the tw o v eh ic les  in vo lved ) w ere 
n eg ligen t and also  that the third defendant w hich  
was the R oads and Traffic Authority w as negligent 
in relation  to the w ay in w hich  it s ign -p osted  
certain road works w hich w ere being  carried out 
at the p lace where the accident occurred.

T h e d e fe n d a n ts  had m a in ta in ed  a d e n ia l o f  
liab ility  right up to the date o f  the hearing except 
fo r  an a d m is s io n  on  tw o  o c c a s io n s  by the  
so lic ito r s  for the first and seco n d  d efen d an ts  
w hich ad m ission s o f  liab ility  w ere subsequently  
withdrawn. A ll defendants m aintained their denial 
o f  l ia b i l i t y  up u n t il  th e  d a te  o f  tr ia l 
n o tw ith s ta n d in g  r e p e a te d  r e q u e s ts  by th e  
so lic itors for the p la in tiff that they should adm it 
liability , particularly in v iew  o f  the fact that a 
coron ia l inquest had produced c lea r  e v id e n c e  
that not o n ly  w as the driver o f  the v e h ic le  in

w hich the p la in tiff w as injured at fault but also  
that the Roads and Traffic Authority were at fault.

In co n se q u e n c e  o f  the co n tin u ed  refu sa l o f  the 
d efen d a n ts  to  ad m it l ia b il ity  the p la in t if f ’s 
leg a l rep resen ta tiv es  w ere fo rced  to ex p en d  a 
large am ount o f  tim e and m on ey  preparing the 
c a s e  on  l ia b i l i t y  w h ic h  h ad  a lr e a d y  b een  
p r e se n te d  to  th e  c o r o n e r ’s co u r t and th en  
p resen tin g  that ca se  o v er  the first tw o  days o f  
the trial.

In th e e v e n t  th e d e fe n d a n ts  c h a n g e d  th eir  
s ta n c e  on  th e  s e c o n d  d ay  o f  th e tr ia l and  
adm itted  lia b ility . T he trial ju d g e  fou n d  that 
the d e fe n d a n ts  p ro b a b ly  had so m e  u lter io r  
m o tiv e  in d e la y in g  a d m iss io n  o f  lia b ility  until 
that stage . H e reached  th is c o n c lu s io n  b ecau se  
th ey  had had read y  a c c e s s  to  th e m ater ia l 
p r e s e n te d  at an d  th e  c o n c lu s io n s  o f  th e  
coron ia l in q u est. T hey  had a lso  not den ied  that 
the a d m iss io n  o f  lia b ility  d ep en d ed  upon the 
r e s o lu t io n  b e t w e e n  t h e m s e lv e s  o f  th e ir  
re sp e c tiv e  co n tr ib u tio n s to the a cc id en t, and, 
it  s e e m e d ,  w e r e  la b o u r in g  u n d e r  a 
m isa p p reh en sio n  as to  the p la in t if f ’s need  to 
agree to any apportionm ent arrangem ent. T his  
m is a p p r e h e n s io n  w a s  c o n tr a r y  to  c le a r ly  
esta b lish ed  law  that a p la in tiff  is  en titled  to 
ju d g m en t as aga in st each  d efen d a n t proved  to 
be a jo in t  tort-feasor.

The trial ju d ge found that the obstinacy o f  the 
defendants w as based on an ulterior m otive and 
their refusal to adm it liab ility  w as unreasonable  
in the c ircu m stan ces. T h is beh av iou r put the 
p la in t i f f  (a n d  h er  le g a l  a d v is e r s )  to  the  
considerable exp en se  o f  investigatin g  an issue  
w h ich  the d e fen d a n ts  w ere  se e m in g ly  o n ly  
p u r su in g  as a q u e s t io n  o f  ta c t ic s  b e tw e e n  
th em selves. H is H onour noted that the cost to 
the p la in tiff  w as further com p ou n d ed  by the 
d e fe n d a n ts  r e fu sa l to  a l lo w  th e  ten d er  o f  
d ep osition s from  the coronial inquest esp ecia lly  
in light o f  the fact that the defendants did not 
seem  to have much doubt as to their ow n liability  
or true intention to defend it in court.

In a l l  th e  c ir c u m s t a n c e s  H is  H o n o u r  
co n sid ered  that an award o f  in d em n ity  co sts  
sh ou ld  be m ade a g a in st the d efen d a n ts  to the 
p la in tiff  in resp ect o f  the preparation  o f  the  
ca se  on lia b ility .
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