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A few  w eeks ago an article appeared in the Sydney Morning Herald (as well 
as in newspapers in other parts o f the country) entitled: “The harm done by 
silicone breast implants may prove an invention o f greedy lawyers.”

The author stated that:“many lawyers im pose heavy indirect costs on the 
community...nowhere is this more the case than in the attempt to impose stricter 
and stricter tests o f liability on manufacturers and other providers o f goods 
and services, and to demand huge compensatory settlements even when there 
is no way they could have known, or been in any ordinary sense of the word 
responsible, for the harm supposedly done by their products.”

The article went on to denigrate the “long saga o f propaganda and legalistic 
campaigning against sm oking and the tobacco industry” as w ell as the claim s 
resulting in a settlement (“succumbing to legal blackmail”) by asbestos victims 
against “one o f our b iggest com panies” . The article concluded with the 
suggestion that the lawyers who had promoted fears in people o f ill-effects 
from CJD disorders and breast implants ought to be held morally and financially 
responsible.

Propaganda against lawyers acting for personal injury plaintiffs is easy to 
produce and difficult to disprove. Such lawyers are conspicuous targets with 
few  friends. The people whom they help the most, the seriously disabled victims 
o f  n eg ligen ce, are am ongst the least pow erful and m ost disadvantaged  
individuals in the community. On the other hand, those w hose econom ic  
interests are adversely affected by our success, the large corporations, the 
insurance industry, professional bodies and government bureaucracies are some 
o f the most influential groups in society.

A ll over Australia today such groups are lobbying and legislating to abolish, 
cap or restrict the rights o f  injured plaintiffs to proper compensation. If they 
have their way econom ic rationalism w ill prevail over the human needs o f the 
victims o f careless and socially undesirable behaviour.

One o f the few  organisations w hich is prepared to fight to preserve the 
remaining rights o f victim s o f negligence is APLA. The association has been 
in operation for just over a year now and recently held its Annual General 
Meeting. APLA’s list o f achievements in its first year o f operation is impressive. 
M any o f  them have been reported in earlier Updates. They range from  
successful lobbying in N ew  South Wales to prevent the further erosion o f the
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right to trial by jury in civ il cases, to a face-to-face  
meeting with Dr Fiona Tito, which resulted in a 
most favourable response to our subm issions about 
the n eed  to p reserv e  co m m o n  law  m ed ica l  
negligence actions.

We have made lengthy subm issions to government 
inquiries on a wide range o f issues affecting plaintiff 
lawyers throughout Australia, including litigation 
cost rules and proposals for changes to the present 
system  o f com pensating injured workers.

In various states w e have held numerous successful 
sem inars on issu es o f  practical im portance to 
plaintiff lawyers. We have established an extensive  
expert database available ex c lu sive ly  to APLA  
members to assist them in locating suitable experts 
from all over the country.

Our membership is growing. B etw een July 1994 
and August 1995 it increased by nine per cent each 
month. We are financially buoyant and we are using 
so m e o f  our fu n d s to update our co m p u ter  
equipment to meet the demands o f our expanding 
membership.

N evertheless there is no room for complacency. 
A rticles such as the one referred to above are 
indications o f the depth o f hostility and resentment 
in som e sections o f  the com m unity towards the 
prosecution o f  in novative causes o f  action by 
plaintiff lawyers on behalf o f injured people. We 
should  strive to c o n so lid a te  and expand our 
achievem ents and to increase our membership in 
all states over the com ing year.

Executive Officer’s Report
A nne Purcell

Since the last newsletter all members should have 
received a copy o f  our latest APLA Membership 
D irectory . A s you  can se e  our m em bersh ip  
directory has grow n substantia lly  in size .T h e  
directory is a quick and easy way o f putting you in 
contact with fellow  members.

A lso  since the last issue A PLA  has held its AGM . 
The proposed changes to the constitution were 
passed by those those present and the Committee 
was re-elected.

Queensland and Victoria branches also held their 
A G M s. If you w ould  like further inform ation  
regarding these m eetings, please phone me on (02) 
262 6960.

The expert database is being updated. If you have 
any experts which you would like to add please  
fax the details to Anne Purcell on (02) 262 6935.

Inquests: Their Role In 
Medical Negligence Actions
Stephen  W alm sley, B arrister, N SW
(Paper given at NSW APLA Litigation at Sunrise 
Seminar 3.8.95)

T he nature o f  the enquiry

I n  i m p o r t a n t  r e s p e c t s ,  a n  i n q u e s t  r e s e m b l e s  a  m i n i  

R o y a l  C o m m i s s i o n .  T h e  c o r o n e r ,  w h i l e  c o n d u c t i n g  

t h e  p r o c e e d i n g s ,  h a s  h i s  t e r m s  o f  r e f e r e n c e  d i c t a t e d  

b y  s s 2 2  a n d  2 2 A  o f  t h e  C oroners’ A ct  ( t o  d e t e r m i n e  

w h e t h e r  a  d e a t h  h a s  o c c u r r e d ,  i f  s o ,  i d e n t i t y ,  d a t e  a n d  

p l a c e  o f  d e a t h ,  m a n n e r  a n d  c a u s e  o f  d e a t h ;  m a k e  

r e c o m m e n d a t i o n s ) .  T h e  r u l e s  o f  e v i d e n c e  d o  n o t  a p p l y  

( s 3 3 ) .  O n e  m u s t  s e e k  l e a v e  t o  a p p e a r ,  t h e r e  b e i n g  s a v e  

i n  t h e  c a s e  o f  d e c e a s e d ’s  r e l a t i v e s  n o  a u t o m a t i c  r i g h t  

f o r  a n y  p a r t y  t o  a p p e a r  ( s 3 2 ) .  T h e  e n q u i r y  m a y  b e c o m e  

w i d e  r e a c h i n g ,  a n d  i n v o l v e  c r i t i c i s m  o f  t h e  a c t i v i t i e s  

o r  t h e  i n a c t i v i t y  o f  a  l a r g e  n u m b e r  o f  p e o p l e ,  m a n y  o f  

t h e m  b l a m e l e s s .  A n d  w h e n ,  f i n a l l y ,  t h e  c o r o n e r ’ s 

f i n d i n g s  a n d  a n y  r e c o m m e n d a t i o n s  a r e  d e l i v e r e d ,  t h e y  

t y p i c a l l y  r e c e i v e  i l l  i n f o r m e d  p r e s s  c o v e r a g e .  W h e t h e r  

r e c o m m e n d a t i o n s  m a d e  h a v e  a n y  e f f e c t  o n  i m p r o v i n g  

s u c h  t h i n g s  a s  h e a l t h  f a c i l i t i e s ,  o n e  c a n n o t  j u d g e ,  b u t  

it  i s  e a s y  t o  b e  c y n i c a l  o n  t h e  t o p i c .

T he co ro n er’s role

T h o u g h  t h e  c o r o n e r ’ s  r o l e  c o v e r s  in te r  a lia  
a d m i n i s t r a t i v e  a n d  i n v e s t i g a t o r y  m a t t e r s ,  w e  m a i n l y  

c o m e  i n t o  c o n t a c t  w i t h  t h e  j u d i c i a l  a n d  e d u c a t i v e  r o l e s .  

T h e  c o r o n e r  m u s t  t r y  t o  d e t e r m i n e  m a n n e r  a n d  c a u s e  

o f  d e a t h .  T h e  e d u c a t i v e  r o l e  i s  d i s c r e t i o n a r y ,  i n  t h e  

s e n s e  t h a t  r e c o m m e n d a t i o n s  m a y  o r  m a y  n o t  b e  m a d e  

a t  t h e  c o n c l u s i o n  o f  t h e  i n q u e s t .

F o r  t h e  p u r p o s e  o f  t h i s  p a p e r  I s h a l l  c o n f i n e  m y  

c o m m e n t s  t o  d e a t h s  o c c u r r i n g  t h r o u g h  m e d i c a l  

m i s a d v e n t u r e .  T h e  r o l e  o f  t h e  p l a i n t i f f ’ s  s o l i c i t o r  

o r  b a r r i s t e r  i s  t y p i c a l l y  t o  a s c e r t a i n  w h e t h e r  t h e r e  

i s  a  c a u s e  o f  a c t i o n  t o  b e  f o u n d ,  s o  t h e  r e l a t i v e s  c a n  

l a u n c h  a  c o m p e n s a t i o n  t o  r e l a t i v e s  o r  a  n e r v o u s  

s h o c k  c l a i m  o r  b o t h .  T h e  r o l e  o f  t h e  h e a l t h  c a r e r ’ s 

r e p r e s e n t a t i v e  i s  d a m a g e  c o n t r o l ,  a t t e m p t i n g  t o  

s h o w  t h e i r  c l i e n t  i s  n o t  t o  b l a m e  f o r  a n y t h i n g  o r  i f  

h e  o r  s h e  i s ,  t h e n  t h a t  s o m e o n e  e l s e  s h o u l d  s h a r e  

t h e  b l a m e .  T h e r e  i s  a  p o t e n t i a l  t e n s i o n  b e t w e e n  t h e  

c o r o n e r ’ s r o l e  a n d  t h e  r e l a t i v e s ’ r e p r e s e n t a t i v e s ’ 

r o l e .  T h e  c o r o n e r  w i l l  t y p i c a l l y  a n d  c o r r e c t l y  w i s h  

t o  c o n f i n e  t h e  e n q u i r y  b y  r e f e r e n c e  t o  s t a t u t o r y  

o b l i g a t i o n s  a n d  p o w e r s ,  w h e r e a s  l a w y e r s  f o r  t h e  

r e l a t i v e s  w i l l  w i s h  t o  g o  f u r t h e r  a n d  h a v e  t h e  e n q u i r y  

d e a l  w i t h  m a t t e r s  w h i c h  m i g h t  b e  s u g g e s t i v e  o f
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