TO JUDGE IS TO SLEEP:
PERCHANCE TO DREAM:

A)/,There’s the Rub’

SARAH MURRAY

leepy judges are not a new phenomenon.? The

‘rub’ is how to prevent justice miscarrying when

a judge nods off while ensuring that the justice
system does not become unworkable if momentary
lapses of judicial concentration prompt calls for a
retrial. How can it be ensured that justice is not only
done, but is seen to be done? There is a real threat
to the public’s confidence in the courts if judges don’t
wake up to this embarrassing, but real, situation.

The debate has recently been reignited by the New
South Wales Court of Criminal Appeal decision of
Cesan’® for which a grant of special leave was given by
the High Court on 16 May 2008.* Cesan involved an
unsuccessful appeal (by a 2:1 majority) to the Court

of Criminal Appeal against convictions for importing
ecstasy into Australia. However, it was the trial judge’s
somnolent behaviour which enlivened most interest.
When is a sleeping judge no longer a judge? Does it
render nugatory the constitutional guarantee of a ‘valid’ .
trial by jury contained in section 80 of the Australian
Constitution? At what point can it be said that a judge
who sleeps before a jury taints the judicial process such
that justice miscarries! These questions were particularly
pertinent in Cesan as the facts suggested that the judge’s
sleeping was not ‘one-off, trivial or de minimis’?

The majority in Cesan (Grove }, with whom Howie |
agreed) acknowledged that at times it was likely the

trial judge ‘was asleep in a real and practical sense’.®
However Grove ] concluded that ‘[t]he mere fact that
the judge has been asleep (on and off) during the trial
does not, without more, demonstrate that the trial

ha[s] been unfair’.” Any unfairness was mitigated by the
finding that the trial judge was frequently roused through
coughing or loudly shuffling papers or books® as well as
the likelihood that counsel would have alerted the judge,
once awake, to any consequential material.’

Firstly, the majority held that a hearing before a
snoozing judge was still validly heard ‘before a judge’*®
when the judicial officer ‘was always physically
present’.!" Further, this meant that the constitutional
prerequisites of section 80 were not infringed.'? Cesan
stressed the need to avoid probing into ‘fluctuations
in mental activity or inactivity’'* when there was no
‘constitutional requirement that there be satisfaction
about the mental state of the judge’."* This view could
also, arguably, apply to a hypothetical judge who was
sober before the lunch adjournment but subsequently
intoxicated. The concern was that a nullity finding
would fluctuate ‘with the judge’s soporific and non-
soporific state’."

Secondly, the majority’s attitude to the miscarriage point

was influenced by the UK authority of Betson which

held that ‘it is the effect, not the fact, of such inattention

which is crucial’.'® The Betson approach is likely to stem
from the floodgates dilemma which may arise if the
decision of a non-alert judge is readily overturned. For
Cesan, this meant that intermittent nodding off would
only be decisive where it led justice to miscarry."” Of
course, this begs the question: in what circumstances
does justice miscarry before a sleeping judge?

Whether there was a miscarriage of justice in Cesan
was raised before the High Court. The special leave
application considered the NSW equivalent of the
standard appeal provision which directs the court as
to whether a ‘miscarriage of justice’ has occurred.
It provides in s 6(1) of the Criminal Appeal Act 1912
(NSW) (‘the Act’):
The court on any appeal under section 5(1) against
conviction shall allow the appeal if it is of opinion that the
verdict of the jury should be set aside on the ground that
it is unreasonable, or cannot be supported, having regard
to the evidence, or that the judgment of the court of trial
should be set aside on the ground of the wrong decision
of any question of law, or that on any other ground
whatsoever there was a miscarriage of justice, and in any
other case shall dismiss the appeal; provided that the court
may, notwithstanding that it is of opinion that the point
or points raised by the appeal might be decided in favour
of the appellant, dismiss the appeal if it considers that no
substantial miscarriage of justice has actually occurred.

Miscarriage of justice is a broad category which may
for example be shown by establishing flaws in the trial
process which rendered it unfair'® even if the court

is not convinced of an appellant’s innocence.' In
relation to the concluding proviso the High Court has
indicated that:2°

No single universally applicable criterion can be formulated
which identifies cases in which it would be proper for an
appellate court not to dismiss the appeal, even though
persuaded that the evidence properly admitted at trial
proved, beyond reasonable doubt, the accused’s guilt.

At the special leave hearing, counsel submitted that
the weakness of the appellants’ case on a number of
other grounds made this ‘the perfect vehicle’ to further
consider when miscarriage occurs within the scope

of the appeal provision.?' However, even beyond the
context of criminal appeals, a number of issues arise
when a judicial officer falls asleep.

Apparently, the real difficulty in such a case is
evidentiary. How do lawyers prove that the judge was,
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in fact, asleep? In Cesan many witnesses testified that
the judge was snoozing during the trial, snoring and was

even seen ‘slumped in his chair’.??

Palmer has drolly pointed out that some judges may
possess ‘an innate and cultivated ability to appear
awake when in fact asleep, an attribute which
would undoubtedly be the envy of many a wearied

colleague’.?

The next challenge is convincing the court that the timing
of the sleeping or snoozing was of some consequence
in a substantive sense. This task may be rendered

easier when the hearing is before a single judge. But,

as in Cesan, where the (hopefully) ‘bright-eyed’ jury?
play a key role, the judge’s slumbering must sufficiently
affect the trial’s conduct in terms of the judge’s ability to
give directions and make rulings on the admissibility of
evidence.” The unresolved question then becomes: if

a judge strategically sleeps only during the ‘insignificant’
parts of the trial is there still damage done?

The complexity of mounting a successful challenge on
both fronts was demonstrated in People v Degondea.?
The court found that a judge might be awake even if

he or she shut their eyes” and that this may not taint
the trial or result in ‘constructive judicial absence’.2®

However Friedman | did note, in that case, that:*’

cases may arise where a new trial would be warranted
by proof that the trial judge was actually asleep while
presiding, or that he or she was affirmatively engaged
in other activities inconsistent with attention to the
courtroom proceedings.

Such an extreme judicial situation occurred in Turner
v State of Texas®® where the prosecution verified that
the trial judge had slept while key defence witnesses

“TWE DEFENCE
RESTS YoUR

testified and was therefore unable to consider all the
evidence in exercising his discretion. Justice Young has
noted that injustice may be tempered in slumbering
judge cases by the Judge reviewing the record of
proceedings.?' Although this may assist it may not
however allow issues such as witnesses’ credibility to
be accurately determined.

The High Court, during the special leave hearing,
implicitly suggested that judicial diversion during trials

will not be tolerated, whether from sleepiness or other
factors such as boredom.32 Counsel for the prosecution
submitted that it was to be expected that over a long trial
a judge might ‘disengage from the proceedings’ or begin
‘to think of something else’ other than the trial at hand.*
Chief Justice Gleeson doubted this statement and instead
suggested that it might only occur with barristers.** Justice
Heydon suggested that a remedy might be necessary if

a judge becomes distracted because ‘[t]hose responsible
for finding facts and applying the law to them should be

concentrating at all stages’.®

It is likely that faith in the administration of justice may
falter if very technical arguments are crafted at the
evidentiary or the substantive step which side-step the
reality that the judge was not sufficiently alert, even
due to medical reasons.* Courts need to ensure that
they do not unwittingly trivialise the fact that the judge
‘slept’ and, in so doing, taint the public’s confidence in
the courts. Public confidence in the courts is vital to the
Awustralian judicial system as it imbues legitimacy.*’

Although there are some debates surrounding the use
of the concept,® Justice Kenny has explained:*

Public confidence in the judiciary largely depends on how
the courts are perceived to succeed...The converse,



Courts need to ensure that they do not unwittingly trivialise
the fact that the judge ‘slept’ and, in so doing, taint the public’s

confidence in the courts.

however, also holds, at least to the extent that in order to
succeed in the task, the courts need the confidence of the
public. This is because the courts cannot act with effective
authority (as opposed to brute force) if those with whom
they deal do not take them seriously.

Chief Justice Gleeson has maintained that the
cornerstone of public confidence rests on judges
acting with ‘independence, impartiality, integrity and
professionalism’.®* Pertinently to this discussion, his
Honour acknowledges that these ideals are met
‘within the limits of ordinary human frailty’.*' These
judicial qualities necessarily link up with the procedural
principle of natural justice with its twin expectations

of an unbiased and fair hearing. Public confidence can
be jeopardised by decision-making which is partial or
which fails to allow a party’s argument to be presented
to a ‘judge who must listen attentively to it’.* The
importance of faith in the courts being maintained is
specifically addressed by the inclusion of apprehended
as well as actual bias under the natural justice umbrella.®

A related, but more subjective, consideration is the
defendant’s perception of the fairness and integrity of
the process. Procedural justice literature suggests that
litigants’ experience of the fairness of the court process
should not be underestimated.* Erosion of faith in the
fairness of court proceedings can affect citizens’ faith

in the operation of courts and the degree to which
they obey or respect determinations that are handed
down.® A key aspect of the perception of fairness is
whether a party has been heard in a respectful way

by a judge who is trusted to take the party’s case
seriously.* Similarly, literature on a ‘dignitary theory’

of judicial process* or therapeutic jurisprudence® has
a comparable underlying theme that the individual’s
genuine experience of justice can play an important
role. Arguably, this experience may affect the way that
a party presents their case and therefore the fairness of
the proceedings.

Ultimately, the courts need to appreciate the damage
that can be done by a snoozing judge. There is a risk
that a litigant will not respect a court’s decision if there
is a perception that it was decided disrespectfully or
without due consideration. More generally, this may
result in the lodgement of more appeals and the public
vesting less confidence in the curial process. Any
distinctions that a court makes when confronted with a
slumbering judge allegation must take into account the
importance of the appearance of justice. Admittedly,
there is a need to avoid unnecessary retrials® and
courts may face statutory or constitutional obstacles.

However, courts must contemporaneously safeguard
the legitimacy of the system in these (hopefully) rare
cases. As a consequence, judges have a role to play

in validating the experience of an appellant and any
resentment which may flow from being tried by a
sleeping judge. Even if the appeal is not ultimately
allowed, courts can respond ‘therapeutically’ and, in so
doing, ‘preserv[e]’ their ‘legitimacy’ at the same time.>

There may be another way of tackling this dilemma
when juries are involved. When in Cesan, before the
Court of Criminal Appeal, a further cause for concern
was raised by Basten JA in dissent. This was the impact
of the napping on the jury’s impression of the process.
His Honour concluded that, unless the outcome would
have remained unchanged:®'

The judge’s conduct not only undermined the specific
directions given [to the jury], but, in a broader sense,
tended to undermine the likelihood that correct directions
were taken seriously and carefully applied.

This led to Basten JA's conclusion that justice had
miscarried. Although in the minority, and expressly
disapproved by the majority, this spotlight upon the
assumed impact on the jury presents an interesting
approach.’? This focus also averts the difficult task of
proving not simply that the judge was asleep but that the
siesta overlapped with critical moments during the hearing.

In the special leave hearing counsel for the Director of
Public Prosecutions submitted that Basten JA erred in
focusing upon the jury. Abraham QC pointed out that:>

there is no reason to put aside the presumption that the
jury will follow the directions of the trial judge. In my
submission, one gives little credence to the jury if it is
suggested— and | will suggest it is pure speculation— the
conclusion of Justice Basten on that point, it gives little
regard to the jury and their role in the matter that it is
suggested that they may well have not followed directions
simply because at certain times during the trial the judge
was asleep...the appropriate approach is to look to see
what, if any effect this conduct has had, and that is what the
majority of the court did...the respondent’s submission is
to give very little regard to the position of a juror to suggest
simply because at some stage in the trial the judge was
asleep that somehow they would throw away their oath
and ignore what they are being directed to do.

It could be argued that there is no risk of injustice

(or the perception of injustice) when parties are in a
position to rectify the state of affairs by rousing the
heavy-eyed decision-maker.>* This did not sufficiently
occur in Cesan.>® Therefore, the issue became whether
the appellants had waived the right to later challenge
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It may be that, in the criminal context, the only solution
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obligation to ‘stir’ is cast upon the prosecution. The
other option is for assistance to be given by judicial
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associates and court officers. In Cesan, there was some
evidence that the court officer had awoken the Judge
by ‘bang[ing] the table with some papers’ and that this
had made the ‘snoring sto[p]’.®°

The High Court will hear the Cesan appeal later this
year. The case will give the High Court the opportunity
to properly consider the issue of miscarriage of

justice in the case of a slumbering judge. However,
notwithstanding the result, as Plato sagely extolled
‘how far better it is to arrange one’s life so that one has
no need of a judge dozing on the bench’.®'
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At the High Court hearing on 3 September 2008,
the reasons for which are yet to be handed down,
the High Court ordered that the Cesan appeals be
allowed and that the appellants’ convictions be set
aside and retrials ordered.

2008 National Access to Justice and Pro
Bono Conference

The Law Council of Australia and the National Pro
Bono Resource Centre have teamed up once again
to host the second National Access to Justice and
Pro Bono Conference. To be held in Sydney on

14 and 15 November 2008, the conference key
theme is “Working Together'.

The two-day conference will deliberate on issues
surrounding legal funding models, a review of
the jurisdiction of the Federal Magistrates Court,
access to justice in rural and remote areas as
well as improving the accessibility of justice for
Indigenous people and other disadvantaged
litigants.

As well, there is a pre-conference program on
Thursday 13 November.

* Managing and meeting the needs of self
represented litigants

* Legal Education Workshop: Law students
learning by doing — linking law schools, law
firms & government

For more information, visit the conference website
at <a2j08.com.au>
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