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When are Restrictions on Speech Justified
in the War on Terror?

Katharine Gelber

In the ‘war on terror’, it is democracy that we are said to be defending. It is in
the name of preserving democracy that we have gone to war and passed new
legislation combating terror. Our Prime Minister regularly talks of the shared
democratic values that are important to Australia’s social and political fabric.
He has talked of Australians’ strength in ‘our democratic beliefs’, and applau-
ded the fact that Australia is one of the very few countries that has remained
‘continuously democratic for the last 100 years’.!

In terms of characterising that democracy he has averred that frequent
and vigorous disagreement is ‘in the nature of participatory democracy, ... in
the nature of a civilised democratic society which values dialogue and dif-
ferences of view’.2 More specifically, he has argued that Australian democracy
is composed of three central ‘pillars’ a robust parliamentary system, an incor-
ruptible judiciary and a free press.’> These have been described as the ‘three
situations that prevail against all assaults on political freedom’, the ‘three title
deeds of our democracy’, and the ‘three great bulwarks of democracy’.* My
specific interest here is in the third of these characteristics. The Prime Minis-
ter has elaborated on his conception of a free press as involving ‘very
importantly, and sometimes for we [sic| in the practice of politics frustratingly,
the existence of an open, robust, free and usually highly critical media’; a ‘free
and sceptical media, free and sceptical often to the discomfort of us but none-
theless an important and integral part of our society’.> He has also elaborated
on the idea that democracy involves the expression of different points of
view, including criticism of government and robust debate.

In this chapter I investigate the meaning of those views, to move beyond
rhetoric or platitudes. If Australian society can claim to be democratic, what
do we mean by that claim? If Australians value democracy, what does that
mean? In what precisely lies the value and importance of that third bulwark of
our freedom, a free and open press? What is it about expressing differing
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which to make such judgments by thinking more carefully, exploring in greater
depth the great contributions to democratic theory made over the centuries
which can help us evaluate the tools we choose to use to fight terrorism.

The point I am trying to make is that we need to move beyond rhetorical
platitudes and examine what it is we are defending, and what we are doing in
that name, when we claim to be defending democracy. In doing so, we should
make use of the wealth of intellectual material that is at our disposal. Demo-
cracy literature is diverse and rich. But it shares some common characteristics:
the need for legitimacy to derive from the people, the need to create and
maintain conditions within which legitimation can occur, the need to enhance
opportunities for participation, and the need for criticism to be robust, vigo-
rous and real. It is important that in the name of the war on terror we do not
fracture the very practices which enable us to claim the mantle of a
democracy. Otherwise what we have left will not deserve the name.

The threat from terrorism is real. But this is not the first time in modern
history that democratic nations have felt at risk. This is not the first time they
have felt cause to fear for their way of life. May I remind you that at a ‘mo-
ment unprecedented in ... history’, when ‘security [had never] been as
seriously threatened from without’ as it was then conceived, the response of
Franklin Roosevelt was to think about the ‘social and economic problems
which [were| the root cause’ of the threat he faced.?> In that context he
emphasised that the people expected ‘the preservation of civil liberties for all’.
He looked forward to a wotld founded upon the ‘essential human freedom’;
of ‘freedom of speech and expression — everywhere in the world’. So do 1.
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