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The Bowen Basin coal mines case:  
Climate law in the Federal Court 

Kirsty Ruddock 

In June 2005, the Wildlife Preservation Society of Queensland Proserpine/ 
Whitsunday Branch usually known as Wildlife Whitsunday started a ‘David 
and Goliath’ battle in the Federal Court against both the Commonwealth 
Government and two proposed new coal mines in the far north of Queens-
land. Wildlife Preservation Society of Queensland Proserpine/Whitsunday Branch 
Inc v Minister for the Environment and Heritage or the ‘Bowen Basin case’, as it 
has come to be known,1 was the first to challenge a decision of the delegate 
of the Minister for Environment and Heritage for failing to consider the 
greenhouse gas emissions from the mines in deciding whether they should 
be assessed and approved under the Environment Protection and Biodiversity 
Conservation Act 1999 (EPBC Act). The Commonwealth Government did not 
welcome the litigation. The Minister’s response was that he would ‘prefer 
that taxpayer’s resources were used to reduce the impact of climate change, 
rather than on lawyers’ fees’.2 
 While the case did not succeed, it did highlight the Commonwealth 
Government’s reluctance to assess the climate change impacts of large new 
coal mines and the need for reform of the EPBC Act. The case was also an 
important step in developing the jurisprudence on climate change law in 
Australia. This chapter explores the background to the case, the lessons 
learned from it, including the difficulties in bringing public interest 
environmental litigation, and the law reform issues highlighted by it.  

Background to the case 
Coal in the Bowen Basin 
Coal is Queensland’s most valuable export earner, 58 per cent of the total 
recoverable black coal in Australia lying within its borders (New South 
Wales has 39 per cent).3 In 2003-2004, exports from Queensland were valued 
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Minister’s and two mining companies’ costs which amounted to over 
$300,000.72 Unexpectedly at this stage, despite no apparent powers to do 
so, the Department of Fair Trading has refused to accept the winding up of 
Wildlife Whitsunday. They have indicated that Wildlife Whitsunday 
should write to their creditors about their debts before they will accept 
their winding up application. 
 As a result of the demise of Wildlife Whitsunday, the region has been 
left without an organisation to battle on their behalf. The case highlights the 
need for the EPBC Act to contain mechanisms to promote public interest 
litigation. For example, a similar provision could be included to that of s 49 
of the Judicial Review Act 1991 (Qld), which enables public interest litigants 
to seek up front an order that each party pay their own costs. Environ-
mental groups such as the Alliance to Save Hinchinbrook have successfully 
used this provision. They were not required to pay costs as a result of 
losing a recent case against the Environment Protection Agency.73 

Conclusion 
Litigation in the federal sphere still has a significant way to progress in 
dealing with climate change. There are, however, some useful decisions 
both in relation to interpreting the EPBC Act and climate change litigation 
in other jurisdictions that will assist in future arguments before the Federal 
Court. There is significant scope for regulation under the EPBC Act to 
ensure mining is better regulated to address the overall impacts on 
emissions and the Australian environment through conditions on the 
approvals. The Bowen Basin case, while unsuccessful, has assisted in 
starting the debates about the climate law and the EPBC Act. It has also 
highlighted the need for clear statutory reform to address greenhouse gas 
emissions.  
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