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The Xstrata case:  
Pyrrhic victory or harbinger? 

Chris McGrath  

Climate change is the Achilles heel of the Australian resources boom that 
both coal companies and Australian governments are fully aware of but pre-
fer not to acknowledge or address. The Xstrata case brought this to the fore.1 
 The Xstrata case can be seen as part of a growing trend for climate 
change litigation.2 However, unlike most previous climate change litiga-
tion in Australia,3 this case allowed expert evidence to be called regarding 
the threat of climate change, the likely greenhouse gas emissions from the 
mine, and the means by which these emissions can be mitigated. The only 
previous Australian case to allow such issues to be agitated was the Green-
peace challenge to the Redbank power station in 1994.4 
 In the Xstrata case, the Queensland Court of Appeal overturned a 
decision of the Queensland Land and Resources Tribunal which had 
refused to recommend conditions be imposed on the expansion of a coal 
mine to address its greenhouse gas emissions. The case before the tribunal 
arose after two conservation groups lodged objections to the mine in late 
2006 on the basis of greenhouse gas emissions. The main proponent, 
Xstrata Coal, is the world’s largest thermal coal exporter. The main 
objector was the Queensland Conservation Council.  

While no party to the proceedings questioned the fact that anthro-
pogenic greenhouse emissions are contributing to climate change and 
pose a severe threat to the environment, the tribunal’s decision doubted 
this fact and refused to recommend measures to mitigate these impacts. 
President Koppenol, the presiding member in the tribunal, used the 
tribunal’s inquisitorial-style function to base his reasoning upon material 
that no party relied upon, which doubted the existence of anthropogenic 
climate change.  

The Court of Appeal found the tribunal’s approach was a breach 
of natural justice and set aside the decision. In response to the court’s 
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