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The Repeal of the Sodomy Laws in 
Tasmania in 1997 and the Status of 
Homophobia in Contemporary Australia  

Alan Berman  

A combination of factors blended to facilitate the removal of the 
sodomy laws in Tasmania. The founding of the United Nations in 
the aftermath of the atrocities committed during World War II 
gave rise to an International Bill of Human Rights consisting of the 
Universal Declaration (a General Assembly resolution reflecting 
the consensus of the global community) and two important 
international treaties – the International Covenant on Civil and 
Political Rights (ICCPR) and the International Covenant on Econo-
mic, Social and Cultural Rights (ICESCR). These provided the 
preliminary basis for fostering the observance of basic human 
rights.1 Prohibiting discrimination on the basis of sexual orien-
tation is gaining greater currency as another potential extension of 
the growth of the international human rights movement but has 
also encountered resistance in both international and domestic 
environments. While sodomy laws have been repealed in many 
nations, such as Australia, as of May 2008, such laws still exist in 
86 states which are members of the United Nations.2 
 Australia is a signatory to the ICCPR. It is also a party to the 
(First) Optional Protocol to this treaty that took effect in Australia 
in late 1991.3 States who are parties to the Protocol accept the 
ability of the UNHRC to entertain communications from indivi-
dual persons claiming to be parties injured as a result of violations 
of any of the rights set forth in the ICCPR.4 Under art 2 to the 
(First) Optional Protocol, a person alleging a breach of their rights 
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and limitations of domestic law reform as exemplified in the repeal 
of the sodomy laws in Tasmania in 1997 in addressing homophobia. 
As demonstrated in this chapter, homophobia is perpetuated by a 
complex mix of arguably historical, political, religious and other 
factors (including gender, age, education and socio-economic 
background). Addressing homophobia requires multi-disciplinary 
approaches that transcend changes in the law and include the 
involvement of, and consultation with, all communities to foster a 
greater understanding and respect for the growing interaction 
between domestic attitudes and evolving international human 
rights principles of dignity, autonomy, privacy and equality in all 
contexts, including in the freedom to form intimate associational 
homosexual relationships.61 Non-governmental organisations, such 
as Human Watch, politicians, well-known personalities (such as 
Australian Idol finalist Anthony Callea), members of the press and 
heroic sports figures in Australia (such as the Australian Olympic 
diver Matthew Mitcham who recently declared his homosexuality 
in a courageous way in the Sydney Morning Herald) can each 
contribute to advancing emerging international human rights 
norms regarding sexual orientation by embracing homosexuality 
in Australia as a sign of diversity and source of strength.62 So too 
can famous figures in other marginalised and traumatised com-
munities. Like human rights generally, GLBTIQ freedoms have 
come a long way. Nonetheless, they still have a long way to go. 
The historical experiences with, and developments since, the 
repeal of the sodomy laws in Tasmania over ten years ago is an 
example of both!  
 

Notes 
 

1 Henry J Steiner, Philip Alston and Ryan Goodman, International 
Human Rights in Context: Law, Politics, Morals 3rd edn (Oxford: Oxford 
University Press, 2008) pp 152, 161. As of January 2007, there were 160 
state parties to the ICCPR and 155 state parties to the ICESCR; See 
Steiner, Alston and Goodman, pp 151, 263. 

2  ‘IGLA publishes 2008 report on State-sponsored Homophobia Report-
Being lesbian or gay is risking jail time in 86 countries and death 
penalty in 7’ (Press Release, 14 May 2008) <www.ilga.org/news_ 
results.asp?LanguageID=1&FileCategory=9&ZoneID=7&FileID=1165> 
(accessed 7 July 2008). 
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nication by an Australian to the Human Rights Committee under the 
Optional Protocol to the International Covenant on Civil and Political 
Rights’ Australian Yearbook of International Law Vol 14, (1992), p 277. 

4  (First) Optional Protocol to the International Covenant on Civil and 
Political Rights, adopted and opened for signature 16 December 1966, 
999 UNTS 302, art 1 (entered into force 23 March 1976). 
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right to submit such communications or if such communication is 
deemed to be unsuited to the provisions of the treaty. Also, as 
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(b) the individual has exhausted all available domestic remedies.’ If 
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6  Some commentators, such as Wayne Morgan have suggested that a 
gay liberation movement was spawned in Australia just prior to 1970, 
as manifested in the homosexual law reform subcommittees in the 
States of New South Wales and Victoria in addition to The Homo-
sexual Law Reform Society of the Australian Capital Territory. Wayne 
Morgan, ‘Queer Law: Identity, Culture, Diversity, Law’, Australasian 
Gay & Lesbian Law Journal Vol 5 (1995), p 28. 

7  As with the famous Tasmanian Dams case (Commonwealth v Tasmania 
(1983) 158 CLR 1), the State government of Tasmania advanced State’s 
rights arguments. Tasmania argued in both cases that the construction 
of the Tasmanian Dam and the sodomy laws were matters of 
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External Affairs Head of Power, enact domestic legislation conform-
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Tasmania refused to repeal its sodomy laws even after the UNHRC 
ruling, the federal government simply passed a federal privacy law 
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after a High Court ruling relying on the federal privacy law that 
Tasmania took it upon itself to repeal the antiquated sodomy statutes 
in 1997. See generally the writings of Rodney Croome, Gay Advocate, 
available at <www.rodneycroome.id.au> (accessed 11 February 2007); 
See also Justice Michael Kirby, ‘Three Tasmanian Law Reformers’ 
(speech delivered at the Training Consortium, Hobart, Tasmania, 
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5 November 2004) <www.hcourt.gov.au/speeches/kirbyj/kirbyj_5nov 
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Under the ICCPR – Commentary on Toonen v Australia’ University of 
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Law’ (1995) p 22, fn 78; Wayne Morgan, ‘Sexuality and Human 
Rights’.  
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ralia’, Communication No 488/1992, UN Doc CCPR/C/50/D/488/1992 
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50/D/488/1992 (1994), [4.1], [6.1].  
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50/D/488/1992 (1994), [5.1] 
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14  Ibid, [6.3]. 
15  Article 17 states: ‘(1) No one shall be subjected to arbitrary or un-

lawful interference with his privacy, family, home or correspondence, 
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has the right to the protection of the law against such interference 
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16  ‘Toonen v Australia’, Communication No 488/1992, UN Doc CCPR/C/ 
50/D/488/1992 (1994), [8.5]. 

17  Ibid, [8.7]. Article 2(1) of the ICCPR states: ‘1. Each State Party to the 
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recognised in the present Covenant, without distinction of any kind, 
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23  Lawrence v Texas 539 US 558 (2003). 
24  Bowers v Hardwick 478 US 186 (1986); See generally Caroline Wells 

Feree, ‘Bowers v Hardwick: The Supreme Court Closes the Door on the 
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Reform, Vol 76 (2000), under ‘Sexuality and human rights’ <www. 
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issues: above. Ironically, some states, such as the US, have taken 
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have instead focused on cultural relativist arguments in refusing to 
support sexual orientation rights. See Douglas Sanders, ‘Human 
Rights and Sexual Orientation in International Law’ International 
Lesbian and Gay Association, <www.ilga.org/news_results.asp? 
LanguageID=1&FileCategoryID=44&FileID=577&ZoneID=7> (accessed 
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30  Scott Long, ‘Anatomy of a Backlash: Sexuality and the ‘Cultural’ War 
on Human Rights’ Human Rights Watch (2004), pp 3, 17. Available at 
<http://hrw.org/wr2k5/anatomy/anatomy.pdf> (accessed 7 July 2008).  

31  See Dr Michael Food and Dr Clive Hamilton, ‘Mapping Homophobia 
in Australia’ (this volume). See also fn 7. 

32  Heidi Gilchrist, Glennys Howarth and Gerald Sullivan, ‘School’s Out: 
Homosexuality, Bullying and Suicide, Australian Association for 
Research in Education, <www.aare.edu.au/02pap/gil02454.htm> (accessed 
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overachievement by those who are not crushed by the experience. 
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about-us/news/article.cfm?mnarticle=school-bullying-turns-gay-teens-
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