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New Zealand 200-3
Productivity Commission and ACL
196-200
reporting requirements 212-14
ACCC guide 214, 220, 224, 226, 227,
229
accidents abroad 223-5
Canada 219, 220, 221, 223, 224, 225-6,
227,231-2
causal connection between product
and harm incurred 216-19
assessment of 218
China 222
confidentiality 227-32
core obligation under ACL 216
critique 214-32
death, serious injury or illness 219-21
definition of serious injury or illness
221
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Product safety (cont)
reporting requirements (cont)
EU 220, 221-2, 225
extraterritorial reporting 223-5
harmonisation initiatives 215
information flows 215-16, 235
Japan 219, 222, 225, 232
jurisdictional comparisons 216-32
product hazard reporting 221-3
regulator’s confidentiality obligations
215, 227-32
reports, method of provision 225-7
restrictions 214-16
serious risks, reporting 221-3
US 221, 230-1
safety defect, definition 205-6
safety standards 208
mandatory 208
safety warning notices 209
strict product liability under ACL 205-7
defences to defective goods actions
207
liability for loss or damage suffered
by person 206-7
safety defect, definition 205-6
suppliers, incentives for 189-90
testing for 188
vertical regulation 190
voluntary recalls 210-12

Productivity Commission (PC)
consumer credit 241, 242-3
consumer policy framework 16-18
Australian government responses to
Report 33-6
defective products 187-8, 197
flowchart 17-18
Review of Australia’s Consumer Policy
Framework 7-8, 16, 19-21, 28-9, 31, 32,
33-6, 134, 198-9, 366
implementation of recommenda-
tions 19-21, 33-6
retail tenancy leases inquiry 158-9
Review of the Australian Consumer Product
Safety System 197-8
single national regulatory regime,
argument for 371

Purpose test 43-4

Rational choice theory 10
behavioural economics and 12
game theory and 12-13

Recreational services 117

Reid Report 157-8, 180

Remedies

damages 124
actions against manufacturers 126-7

failure to comply with consumer
guarantee provisions 120
failure not major 122-3
major failures 120-2, 123-4
representative actions 127
right to reject goods, limits on 125-6

Representative actions 127

Retail tenancy leases 158-9
Dukemaster 175-7

Ripoll Report 267

Safety standards 208

Safety warning notices 209
Sale of Goods Act 1979 (UK) 102

Senate Economics Committee
consumer protection deliberations 42-3,
45-6
unconscionable conduct definition
159-60

Services
consumer guarantees 113-15
actions against suppliers, limitations

on 126

major failure in respect of 121

qualified architect or engineer, by 105

recreational 117

unconscionable conduct in connection
with see Unconscionable conduct

South Africa
consumer law legislation
definition of consumer 49-50

Standing Committee of Officials of
Consumer Affairs (SCOCA) 20, 22, 134
see also Consumer Affairs Australia
and New Zealand (CAANZ)

Policy Research and Advisory
Committee 32

Working Party on UCT (unfair contract
terms) 134

Suppliers
acceptable quality and, defences 110
accident disclosure duties 212-14
limitations 214-32
failure to comply with consumer
guarantee
damages 124
major 123-4
not major, where 122-3
representative actions against 127
product safety, encouragement of see
Product safety
services, of, limitations on actions
against 126
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unconscionable conduct see
Unconscionable conduct

Telecommunications Industry
Ombudsman (TIO) 344, 346-7

Trade Practices Act 1974 (Cth) (TPA) 3
complexity 24-5
consumer, definitions 24
implied terms under 98-101
unconscionable conduct 133

Trade Practices Commission 116
Tribunals 341

Unconscionable conduct
ACL Pt 2-2 160-1, 165-75
ACL s 20(1) 165-7
ACL ss 21 and 22 168-75
Dukemaster 176-7
situational disadvantage or disability
168
unconscionable conduct in connection
with goods or services 168-75
‘“unwritten law” 165-7
background 154-5
consumers and businesses, protection of
154
Dukemaster 175-7
equitable doctrine of unconscionable
dealing 155-6, 161-2
Amadio principle 161-4, 166
modification 164
special disadvantage or disability
162-3
taking advantage 163-5
unconscionable retention of benefit
165
exploitation 163-5
passive 164
presumption 164-5
goods and services, in connection with
168-70
ability to understand relevant
documents 171
applicable industry codes 173
conditions not reasonable necessary
for legitimate interests protection
172-3
contract, where 173-5
compliance of parties with terms
174
conduct of parties post-contract 174
terms 174
willingness to negotiate terms 173-4
good faith 175
online purchases 396-8
pressure/unfair tactics 171-2

price options for consumer 172
relative strengths of parties’” bargain-
ing positions 170-1
scope of ACL provisions 168-70
supplier’s conduct towards other
customers 172
undue influence 171-2
unreasonable failure to disclose 173
New Zealand 177-8
perceptions of 154
policy and reform 155-60
equitable doctrine of unconscionable
dealing 155-6, 160
legislative and regulatory change
under Pt 2-2 ACL 160-1
narrow or broad view of unconscion-
ability 156-7
Reid Report 157-8
retail tenancy 158
small business protection 157, 158
TPA 155-7
procedural unconscionability 163-5
prohibitions in ACL 154
situational disadvantage or disability
168
special disadvantage or disability 162-3
awareness of 163-4
‘constitutional” and “situational’,
distinction 162-3
excessive emotional dependence 162,
163
taking advantage of 163-5
unconscionable retention of benefit 165
victimisation 163-5

Unfair commercial practices
ACL provisions 179-80
generalised principles 182-3
addressing 181-5
EU Directive 181, 182
ACL s 21, comparison 182-5
business-to-consumer (B2C) transac-
tions 186
general prohibition
advantages of 181-5
decision against introduction 186
unconscionable conduct and 183-5

Unfair Commercial Practices Directive 181

Unfair terms
ACL Pt 2-3137
blacklist of specific terms 152
fairness, concept of 152-3
future scope and strategy 150-3
standard form contract limitations
150-1
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Unfair terms (cont)
consumer contract

contract must be in standard form 137

term must be contained in 137
unfair, statutory meaning 137-43
contingent charges 150
core terms 149
declaration, application for 136
determination by court 143-5
detriment to consumer if relied on 142-3
exemptions 149-50
imbalance in parties’ rights and obliga-
tions 138-41, 142, 145
significant 139-41
legitimate interests, protection of 141-2
concept of legitimate interests 141-2
reasonable 141-2
liability, limitation or exclusion of 145-6
main subject matter of contract exemp-
tion 149
online purchases 398-402
operation of contract without 135
plain language 144
standard form contract requirement 137
critique 150-1
statutory examples 145-8
additional rights for one party only
147
pursuit of redress, terms that
determine 148
remedial rights for one party only
145-6
terms prescribed by regulations 148
unilateral right to determine meaning
or breach 148
variation of terms or subject matter
for one party only 146-7
transparency of terms 143-4
unconscionable conduct overlap 144-5
upfront price payable exemption 149

what constitutes 135-6, 137-43
court determination 143-5
who may apply for declaration of 136

Unfair Terms in Insurance Contracts 29

Uniform Consumer Credit Code (UCCC)
242,368-9, 313
interest rate caps 311

Uniform Credit Laws Agreement 368-9

United Nations
Guidelines for Consumer Protection 87-8

United States
interest rate caps 312
lending practices before GFC 243-4
product safety legislation 195, 221, 230-1
strict product liability 190-1

Unjust transactions 253-9
Vienna Sales Convention 105

Vulnerable consumers
bright-line price regulation 311-12, 325-7
financial exclusion 288-94 see also
Financial exclusion
recognition 294-6
interest rate caps and price regulation see
Interest rate caps
protection of 296
responsible lending, unjust terms and
hardship 300-1
Wallis Financial Systems Inquiry 290,
294-5, 359-60, 380
Warranties
defects, against 117
express 102, 112-13, 117
extended 118-20
voluntary 118
World Bank
governance indicators 15

World Trade Organization (WTO) 54, 89
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