Chapter 1

Why social work and law?

Phillip Swain

At its core, social work is about the development, maintenance and use of
relationships. The most critical of a social worker’s attributes - more so even
than the social worker’s professional knowledge and skills - is “developing
and sustaining respectful relationships with clients [which] is fundamental
to good social work activity’ (Bland et al 2006: 43). As Mullaly (1997: 99)
concluded, ‘[s]pontaneity and personal qualities of the social worker are
more important than theory’.

Nonetheless, social work, as a profession, exists in a contested domain,
within a framework of rights and duties that are defined by law, by employ-
ers, and by professional codes of conduct (Papadaki and Papadaki 2008: 164).

Social workers operate in “a collection of competing and contradictory
discourses that come together at a particular moment in time to frame the
task of social work, defining not just its capabilities, but also its potential’
(Cree 2003: 4; see also Cree 1995). Political, ethical, technical, practical
and - especially considered in this volume - legal issues are involved in
most decisions in social work (Banks 1995). Social work’s principal constitu-
ency is ‘the person’, whose presentation to social workers is defined by an
interweaved matrix of individual, structural and community perspectives,
shaped by socio-political influences, and by the constraints of culture, differ-
ence, resource availability and the exercise of power (Beckett and Maynard
2005; Camilleri 1999; O’Connor et al 2003). The power of social workers is:

socio-legally ascribed ... [and] emanates from social workers” expertise
and specialised knowledge, professional licensure, and social status and
forms the power of the organization in which they are employed (Regehr
and Antle 1997: 304)

and they need to be cognisant of the considerable power that they frequently
exercise over the lives of service users (O’Sullivan 1999).

At the same time, contemporary social work practice is characterised by
a concern with risk management. Employment frequently occurs in ‘settings
dominated by risk as the key rationality” (McDonald 2006: 111), where the
question of what is to be offered to the service user, and the focus of the
proposed intervention, may be only marginally more important than ensur-
ing that standards of practice, quality of service or professionalism are not
exposed to the risk of challenge.

It has been argued that social work seeks to achieve:
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effective, and to seek to use them for the betterment of the community as
a whole, and their clients in particular. At the same time, the understand-
ing which social work brings to the interactions between people, and to a
commitment to justice, rights and empowerment, must remain central to
social work practice. The practice of neither law nor social work is value
neutral, and practitioners in both professions need to consider the conse-
quences of their interventions - and their failures to intervene (Rand 2006).
Each needs to be “a champion of the underprivileged and dispossessed” (Cull
and Roche 2001: 15). The tension between the here and now, on the one hand,
and the future arrangements by which the community is managed, on the
other, is inherently contested and political (O’Connor et al 2003: 234), and is
fraught with uncertainty:

Practice that is about genuine empowerment can never be certain of where
it is heading, but ... it can, and indeed must, proceed in a way that takes
account of universal value, moral and ethical principles, even if the way
in which these are defined and operationalized will vary over time and
across cultural settings. (Ife in Pease and Fook 1999: 222; see also Adams
et al 1998: 60)

At times, legal remedies will be appropriate to enforce rights and ensure
justice and fairness, particularly for groups and individuals who are margin-
alised and disempowered in the contemporary social order with its focus
upon individualism, corporatisation, user-pays mentality, and a retreat from
the universality of rights (Bryson 1992; McDonald 2006). The challenge for
social workers - and, arguably, for legal practitioners, too - is ‘to address
the tension and dilemmas inherent in social work law, in the relationship
between social work, social policy and the law, through a legal, policy and
organisational literacy” (Adams et al 1998: 66).

Social workers have an ethical and moral responsibility to challenge
inequality and the disharmony it produces, and to encourage and support
self-sufficiency while challenging the existing political, environmental and
societal barriers to participation and full citizenship (Brooks 2005: 528).
This will require a partnership between law and social work encompass-
ing different but compatible skills, values, knowledge and frameworks of
understanding. That is the challenge.
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