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Introduction

This chapter analyses some of the ways in which Australian law seeks to
regulate for job quality — even if, as explained below, that term is not itself a
familiar one within labour law discourse in this country.

Law constructs and shapes work in many ways. The main legal architec-
ture of labour law in Australia comprises both legislation, which determines
minimum conditions and regulates the conduct of workplace relations, and
the common law of contract. These mechanisms form the chief focus of
our chapter, but it is recognised at the outset that many other legal systems
influence work, and its quality, in Australia (Mitchell, 1995; 2011).

We begin our analysis of job quality and the law by discussing various
ways in which the ‘traditional labour law system that operated in Australia for
most of the 20th century can be seen to have embraced notions of job quality.
It is necessary to touch on the past in this way because aspects of that system
have continued to cast a long shadow over Australian notions of the ‘good
job’ and the best way for regulation to help secure it. At the same time, the
historical arc of regulation enables us to see shifts in the conceptualisation of
job quality over time. We look at the fragmentation of the traditional system,
or as commentators such as Ewing (1989) and Vranken (2009) have put it, its
‘death’ from the 1980s onwards. Finally, we turn to contemporary Australian
labour law, and attempt to chart some of the ways in which the current Fair
Work Act 2009 (Cth) constructs and creates notions of job quality.

Before going on, however, we need to acknowledge two critical
points. The first is the highly selective nature of our treatment. There are
many different ways in which law can influence or enhance job quality,
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(Bray and Stewart, 2013). This development can be seen in relation to the
NES hours of work provisions, which are most likely to be interpreted in
conversations at the workplace. It brings back into play the disadvantageous
power dynamics that led to the creation of the system in the first place.

However, the job quality outcomes in contemporary Australian labour
law cannot be so easily characterised: the Fair Work Act also reflects, in
parts, cross-cutting political philosophies and goals, such as those promoted
through the European discourses on regulation. In terms of the Muiioz de
Bustillo et al map of concepts of job quality, a mix of economic and social
concerns has shaped the Australian system. Generally, the Fair Work Act
has established two potentially powerful institutions, the FWC and also
the Fair Work Ombudsman, both of which are able to generate dynamic
improvements in job quality and to levels of adherence to those standards.”
There are also pockets of extraordinary development, as seen in the social
and community services Equal Remuneration Case, discussed above. At
the same time, there are gaps, oversights and contradictions throughout
the current schema: casuals and non-employees do not have many of the
protections of the law, attempts to overcome the male breadwinner SER
model have been half-hearted, and little regulatory effort has been expended
on empowering clients of the system through knowledge and information
rights. While Justice Higgins’ concept of ‘something else’ — something other
than a purely market-driven outcome - is still relevant today, political
contestation over exactly what this is and should be has produced a mixed
regulatory agenda.

In conclusion, while Australian labour regulation has not evolved its
own explicit discourse about job quality, that concept provides a fruitful lens
through which to examine the system and its future development. How such
a notion might be conceived, and what it might mean for regulatory design,
is an intriguing question — and one to which we hope to return.
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