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Australia’s venture capital investment vehicles are highly requlated by legislation. High
levels of requlation of venture capital investment vehicles also exist in many ... other
jurisdictions ... The high level of regulation is not surprising, given that generous
tax concessions apply under the relevant schemes pursuant to which such vehicles are

established.”
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Over the years, a range of different kinds of investment vehicles have been used to
form venture capital funds in Australia. The three main kinds of vehicles that have
been established for this purpose have been companies, limited partnerships and, to a
lesser extent, unit trusts. Each kind of entity is quite different from a legal perspective
and has its own distinct tax regime that gives rise to different tax treatment for both the
entity and its members (i.e., the shareholders, partners and beneficiaries). Companies,
for instance, are treated as separate taxpayers that are distinct from their shareholders,
but operate subject to an ‘imputation system’, which is designed to alleviate double
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AUSTRALIA'S VENTURE CAPITAL INVESTMENT VEHICLES

The key point to note about MITs is that, under Div 275 of the ITAA 1997, trustees
of MITs can choose to have gains and losses made on certain assets (including shares)
taxed under the CGT regime.® Allowing MITs to have gains and losses taxed under
the CGT regime provides certainty about their tax treatment® and places them in a
similar position to superannuation funds which have, for many years, also had their
gains and losses taxed under the CGT rules pursuant to special rules contained in
Div 295 of the ITAA 1997 (see [8.3]). The fact that the CGT rules apply to MITs also
ensures that eligible investors are able to benefit from discount capital gains that flow
through to them.

MITs are also subject to special withholding tax rules (which are also in the process
of being amended).® Under the current rules, trustees of MITs are required to with-
hold tax on “fund payments’® made to entities whose address, or place of payment, is
outside Australia.’” Withholding tax is imposed at the rate of 30%, unless the recipient’s
address or place of payment is in an ‘information exchange country’® in which case a
lower rate of 15% applies.”
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