Chapter 7

The Admissibility of Complaint Evidence:
Focusing on Time is a Waste of Time

Miiko Kumar

She must go at once and while the deed is newly done, with the hue and cry, to the

neighbouring townships and there show the injury done to her to men of good

repute, the blood and her clothing stained with blood, and her torn garments.!
Bracton on the Laws and Customs of England, 13th Century

Bracton’s 13th century text instructed that for a prosecution to occur a rape victim
must cry rape when the rape was newly done. Consistent with this focus on prompt
complaint, legislation enacted in the same century prohibited a woman from seeking
legal redress if 40 days had passed since the rape.? By 1896, the leading common law
case on complaint evidence used the ‘old text books™ in support of the principle that
for complaint evidence to be admissible it had to be made ‘as speedily after the acts
complained of as could be reasonably be expected’* This focus on time was applied in
Australia so that only complaint evidence that was made at the ‘earliest possible opportu-
nity’ was admissible.” The recent complaint rule was one of the special evidentiary rules®
that had developed in the context of the law’s mistrust of sexual assault complainants
and its use of rules to reinforce sexual stereotypes and rape myths.” Delayed complaint
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