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Australian Charters see also ACT Charter; 
Victorian Charter (cont)
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legislature, impact on 36
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overview 3-5
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criminal law, impact on 129, 169, 185
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effect on courts 160
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overview 153

Castles v Secretary of the Department of Justice
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198-201, 217
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privacy, protection of 205
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Discrimination against Women

comprehensive approach 140
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protection of privacy 203, 206, 210, 220-1
Courts see also Legal proceedings
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conservatism 159-60
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disability, approach to 159-61, 165

conceptualisation 157-9
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interpretive function 31, 35, 38, 89, 94
judicial review see Judicial review
legitimacy 159-60, 161
Parliament, deference to 159

Criminal law
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bail 172-4
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freedom of expression 106-9, 169-70, 174-5, 180
‘lawful excuse’ defence 175, 180
privacy, protection of 205
trespass 170-1
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criticism 185
interpretation 175-6, 180-1
Magee case see Magee v Delaney
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rights of accused 29

Damages see also Remedies
breaches

ACT Charter 69, 81
human rights 44
Victorian Charter 50, 72

Data protection
legislation 204
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advisory 14
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basis for issue 4, 6
constitutionality 14-15, 20-1
declaration of inconsistency distinguished 31
effect 4, 53
removal 20, 21
scope 14

Declaration of inconsistency
declaration of incompatibility distinguished 31

Deference, doctrine of
‘giving of weight’ distinguished 50
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‘ableism’ 155, 156, 159, 167
anti-discrimination law 153
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case examples 164-8
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evidence of change 164-8
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impairment 155
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old and new 154-7
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universal approach 156-7
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in 160
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executive powers 161, 162, 164
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medical model 154
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Patrick’s Case 47, 218, 222, 223-4, 225, 226
privacy rights 223-4
Purvis case 157-9, 166, 167
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social model 156
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UN framework 152
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VCAT claims 165-8
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direct 139, 140
disability 143, 155, 157, 165-6
indirect 140
intersectional 140
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premise 153
women, against 137, 139-41, 149

gender-based violence 146-7
Employment

right to work, privacy and 216-17
Equality

formal 139, 153, 156-7
religious freedom, conflict with 140-1
substantive 139, 153, 157
women’s right to 136, 138-41

European Convention on Human Rights
prisoners’ rights 197, 199
privacy 199, 206-7
statutory protection 19

United Kingdom legislation conforming with 
10

Executive
Australian Charters, impact of 36-7

imposition of responsibilities 38-9
disability rights 161, 162, 164
role 32-3

Family
definition 209
privacy rights and 199, 203, 206, 208-9, 217
protection 29, 184, 199, 200, 203, 206, 208-9, 

222
right to found 24, 142-3, 199, 200, 217

Federalism
effect of structure 12, 23, 24
‘laboratory’ 13

Forfeiture
abolition 188

Freedom of expression
ACT Charter 105
Australian Charters, impact of 4
criminal acts 106-9, 169-70, 174-5, 180
discrimination 118
ICCPR 104
implied freedom of political communication 

104, 113, 114, 115
linguistic and non-linguistic acts 106
Magee v Delaney 174-5
principle of legality 104, 113, 114
privacy rights, balancing 214
restrictions, measure of 113
social media 116-17, 118
threats 116, 119
United States 116
Victorian Charter 104-5, 118-19

criminal acts 106-9, 170-1
impairment by private entities 116-18
imparting information and ideas 105-6
protective role 115
remedial scope of s 32 115-16
review recommendations 112
‘rights’, scope of term 110
s 15(2) 104, 105-6, 108, 117-18, 119
s 15(3), limiting provision 104, 108, 109-10, 

119
interaction with s 7(2) 111-12, 119

Gardbaum, Stephen
rights protection models 2-3

Guardianship
disabled persons 160, 162, 163-4, 223
principles 163

Housing
eviction 219, 225
mortgagee’s rights 219
protection, privacy and 203, 206, 209-10, 212, 

217-20, 225
public, provided by private company 43, 44
trespass 220

Human rights
advancement under Australian Charters 187
audits see Audits
Australian legislation 22, 26
breach
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Human rights (cont)
damages 44
public authorities 44

civil 144, 145
claims, role of court 6
common law, interaction with 17
‘Commonwealth model’ of protection 22
compatibility with proposed legislation 30, 37
courts’ role 159-61
culture 30, 32, 53
declaration of incompatibility 6
‘dialogue’ model 14-15, 53
disability rights see Disability
European Convention on Human Rights 10, 

19, 27, 107, 197, 199, 206-7
executive protection 32
‘implied rights’ 2
indivisibility and interdependence 145
judicial review, role of 5, 8
legal capacity 162-3
legislation, aim of 57
National Human Rights Consultation 6, 26
Parliamentary Joint Committee on Human 

Rights 4
political 144, 145
‘positive’ 144-5
privacy, right to see Privacy
public law, interaction with 18-19

administrative decision-making 37, 39
reproduction see Reproductive rights
review, judicial review compared 5-6
right to life 29
rights protection models 2-3
role in legal framework 2
‘soft law’ 59, 60
trespass 220
United Kingdom 14-20

influence of model 22-3
violations see Human rights violations

Human Rights Act 2004 (ACT) see ACT Charter
Human Rights Commission

role 4, 57
Human rights violations

audits, voluntary reviews and investigations 
55, 56-8

ACT 58-66
Ombudsman powers 56, 57
Victoria 66-7

gender as ‘risk factor’ 138
individual complaints and systemic reviews of 

practices, interaction between 54-5
National Preventative Mechanism coordinator 

57-8
Identity

privacy, relationship with 207, 217
Independent Broad-based Anti-corruption 

Commission (IBAC)
compulsory investigations 56
role 54

International Covenant on Civil and Political 
Rights (ICCPR)

Australian Charters, basis of 3, 104
modification 28

freedom of expression 104
marriage 23-4
privacy 206, 207-8, 210
religious freedom 124-5, 130, 131, 134
UNSMR and 190

International Covenant on Economic, Social and 
Cultural Rights

‘positive’ rights 145
Journalists

prisoner access to 17-18
Judicial review

ACT 6-7, 71
Australian Charters, interaction with 6-9, 20
central business 6
Charter issues ‘piggy back’ 44
grounds 6, 7, 9, 79
human rights review compared 5-6
jurisdictional error 8, 77, 79, 80, 98
merits review, recommendation for 71-2
National Human Rights Consultation 

recommendations 6
prisoners’ claims 187, 194, 198
‘proper’ consideration of human rights 33
‘public function’ approach 41
purpose 5, 8
remedies for breach of charters 6, 50, 51-2
uncertainties 41, 44
United Kingdom 6, 8
unlawfulness 8, 79, 97-9
Victoria 7-8, 44, 70, 71, 83

Lawfulness
overview 211

Legal capacity
universal attribute 162-3

Legal proceedings
actions of public authorities

ACT Charter 73-5
Victorian Charter 70-1, 84, 100-1

human rights-compatible statutory 
interpretation, s 32 84-96, 101, 224-5

unlawful conduct, s 38 97-100, 101
Legislature

function and powers, effect of Australian 
Charters 36-8

Magee v Delaney
appeal 179-82
Attorney-General’s intervention 176-9
costs 182-3
criticism 183
detention 172-4
freedom of expression 106-9, 118, 174-5
‘impart information and ideas’, meaning of 

105, 106
punishment 182-4
trial 174-6
visibility 170-1

Medical treatment
infertility 143-4
prisoners’ right to 189, 200-1
reproductive medicine see Reproductive rights

Momcilovic v The Queen
consistency with international obligations, 

principle of 85
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declaration of incompatibility, constitutional 
validity of 14

interpretation of Victorian Charter 10-12, 31, 
84, 85, 90-3, 115, 125, 224-5

proportionality test 48
principle of legality 85, 115

Mortgagee
rights, privacy and 219

National Human Rights Consultation
judicial review, recommendations 6
national human rights legislation 25

New Zealand
bill of rights 15, 22
freedom of expression 214
parole claims 197
privacy 207, 213
public authorities, application of human rights 

charter 45
Ombudsman

investigations into human rights violations 
56, 67

focus 57-8, 67
models 57
powers, ACT and Victoria compared 56-7

Optional Protocol to the Convention against 
Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment 
(OPCAT)

investigation of human rights violations 55
ratification by Australia 55, 57

Parliament
deference of courts 159
intention 89, 96
nature 159
role 159

Australian Charters and United Kingdom 
approach compared 29-32

scrutiny 30, 37
sovereignty 32

Parliamentary Joint Committee on Human Rights
analysis and criticism 5
establishment 4
statements of compatibility 4

Parole
claims 18, 19, 197

Parole boards
exemption from Victorian Charter 173-4, 196, 

202
Personal liberty

protection 212
Police

interactions with, privacy and 213-17, 220, 225
Political communication

implied freedom 104, 113, 114, 115
Poverty

feminisation 142, 146
Principle of legality

freedom of expression 104, 113, 114
Momcilovic case 85, 115
overview 11
public law, application to 18, 48
religious freedom 122
Simms case 17-18

statutory interpretation 87, 90, 114
Victorian Charter 11-12, 48

Prisoners
access to journalists 17-18
ACT 60, 61-6
Australian Charters, impact of 4
basic necessities 189
children 64-5
‘civil death’ 188
civil rights 16-17
communication rights 17
conjugal visits 199
daily structure, importance of 64
dietary needs 194
diverse population 64-5
education 189, 193
historical legal position 187-9
judicial review of claims 187, 194, 198
medical treatment 189, 200-1
offences, treatment of 198
parole claims 18, 19, 197
private law claims 188
religious practices 189, 193
reproductive rights 136, 142, 198-201
rights see Prisoners’ rights
social and cultural information, access to 189
strip-searching 62, 64
vulnerability 58, 62, 200, 202
women 61-2, 63-6

Prisoners’ rights
ACT 187, 192, 194, 195, 196, 197
Castles case and beyond 136, 198-201, 217
criticisms 192-4, 201-2
enforcement 194, 201
European Convention of Human Rights 197
human dignity 190, 195, 197, 200, 201
imprisonment and related hardships, whether 

breach 198, 200
privacy 199-200
Raymond v Honey 16-17, 188-9
statutory charters 187, 192-5, 201-2

effectiveness 195, 198
first 187, 192-5
key rights 197-8
parole boards, exemption of 196-7, 202
second 195-7

Tasmania 187, 192, 193, 194, 195
United Kingdom 197
UNSMR 189-91
Victoria 187, 192, 193, 194, 195, 196-201

Prisons
audits in ACT 4, 58-66
Australian Guidelines 191-2
harm minimisation measures 63
inspections 4, 54-5
library 189
needle and syringe exchange program 62-3
public authority, whether 195
United Kingdom cases 16-20
voluntary reviews in Victoria 66-7

Privacy
Australian Charters, impact of 4
autonomy 207, 208
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Privacy (cont)
commercial confidentiality 205
common law protection 205
contextualising right to 203-6
correspondence, protection of 203, 206, 210, 

220-1
criminal law 205
data protection 204
disability and 223-4
employment 216-17
equal entitlement to respect 207
European Convention of Human Rights 197, 

199, 206-7
family, protection of 199, 203, 206, 208-9, 217
freedom of expression 214
home, protection of 203, 206, 209-10, 212, 

217-20, 225
ICCPR 206, 207-8, 210
identity 207, 212, 215
interference, unlawful or arbitrary 180, 210-11, 

226
interpretation 212, 221-3
reasonable limits test 223-5

marketing, unsolicited 205
matters within ambit of Charter rights 212
multi-faceted nature 203-4
noise, excessive 219
overview 207-8
Patrick’s Case 47, 218, 222, 223-4, 225, 226
personal information 208, 213, 214, 215
personal liberty 212
physical integrity 207-8
police, interactions with 213-17, 220, 225
prisoners 199-200
protest activities 215
related concepts 207-8
secrecy laws 205
sexual relationships 208
statutory protection 204-5

criticism 205-6
surveillance devices 204, 206, 220-1, 226
telecommunications 204-6
United States 214
Victorian Charter 138, 142, 199, 203, 206, 226

interpretation 212-17
key elements 206-7
narrowed operation 210-11

Protests
criminal acts 170-1, 175
freedom of expression 105-6, 170
privacy 215

Public authority
ACT Charter 43, 52, 73-6
administrative power

evaluative exercise 49
impact of Australian Chapters 37
judicial review 44, 71
‘proper’ consideration 33, 39, 49, 51
reasons for decisions 18
tribunal review, recommendations for 

69-70, 71-2
authority to act, basis of 47
breach of human rights 44

categories 39
citizens with disability, interaction with 165-8
core 39
determination 39-42
functional 40, 42

barrier to challenging actions 42-4
‘hybrid’ nature of modern government 42
incompatibility of action 47, 70
jurisdictional errors 50-1, 77
merits review, recommendation for 71-2
obligations 45

criticism of provisions 45-6
exemption 51, 52
substantive and procedural requirements, 

interaction between 45, 46-7
prisons 195
rights and public interests, balancing 47-50
United Kingdom 41-2, 74-6
unlawfulness of action 6 44, 50-2, 71-80, 81, 

97-101
Victorian Charter 42, 43-4, 45, 50, 51, 70, 

76-80, 97-101
Public function

indicia 40
Public law

human rights instruments, interaction with 
18-19

jurisdictional error 50-1
principle of legality 18
privatisation and outsourcing, challenges of 

40-1, 44, 52
remedies 50, 51-2

Religious freedom
ACT Charter 120
anti-discrimination law 121, 123, 124, 125-30, 

132, 135
anti-Islam sentiment 121
asymmetry 140
Australian Constitution 122
balance 132, 134, 135, 141
‘body established from religious purposes’ 126, 

127, 128
boundaries of claims 128
case law 122, 125-30

Cobaw 121, 126-7, 129, 130, 131, 132, 135, 141
contesting parties 121
doctrine 129, 133-4
employment and 133
equality, conflict with 140-1
exceptions 133, 134, 135
group autonomy 121, 130, 132, 134
ICCPR 124-5, 130, 131, 134
importance 120
individualism 131
internal point of view 130
law and religion, relationship between 120
non-derogable right 130-1
non-establishment principles 134
‘obligation to refer’ 147-9
overview 122
pluralism and 135
principle of legality 122
protections 121
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religion as non-determinative issue 123
scope 128
state-funded services 132, 134, 135
statutory law 122-4
tests 131, 132-3
threats 121
Victorian Charter 120, 123, 124

reviews 130-5
Remand centres see also Prisons

audits in ACT 58, 60, 61-3
Remedies

ACT Charter provision 69
legislative history 73-6
operation 80-1
‘victim’ 80

breach of Australian Charters 6, 50, 51-2
cause of action 53, 74, 77, 78, 81, 82
damages see Damages
judicial 75
United Kingdom 74-6, 81-2
Victorian Charter provision 7, 50, 52, 70

case law 76-80
collateral review 78-9
condition 69, 78
criticism 69
‘does not affect’, interpretation 7
draft versions 72, 78
‘factual availability’ interpretation 79, 80
legislative history 70-2, 78
recommendations for reform 81-3

Reproductive rights see also Abortion
physical integrity and 207-8
prisoners 136, 142, 198-201

Scrutiny of Acts and Regulations Committee 
(SARC)

recommendations 81, 132, 133
role 30

Secrecy
legislation 205

Sexual relationships
right to form 208

Social media
freedom of expression 116-17, 118

Soft law
examples 60
overview 59

Standard Guidelines for Corrections in Australia
prisoners’ rights 191-2

Standing Committee on Justice and Community 
Safety (SCJCS)

role 30
Statutory interpretation

human rights-compatible under s 32 Victorian 
Charter 84-5, 115, 139

arguments in support 93-6
considerations 88
early decisions 85-90
Momcilovic case 10-12, 31, 48, 84, 85, 90-3, 

115, 125, 224-5
remedial scope 115-16
statement of compatibility 95-6, 148

principle of legality 87, 90, 114
United Kingdom 10, 31, 89, 92, 94

Surveillance devices
privacy 204, 205, 220-1, 226

Tasmania
prisoners’ rights charter 187, 192, 193, 194, 195

Telecommunications
privacy 204-6

Trespass
privacy rights and 220

United Kingdom
Bill of Rights, proposal for 24
common law 16
declaration of incompatibility 6, 31
‘dialogue’ model of human rights charter 15
Ghaidan case 10, 31, 89, 92, 94
Human Rights Act 1998 19, 22, 197

‘bringing rights home’ 29
criticism 24, 34, 42
influence on Australian Charters 22-3
interpretation section 9-10, 15-16, 31
parliamentary scrutiny 30
process of enactment 25
purpose 27
remedies 74-6, 81-2
scope of protection 19
Victorian Charter contrasted 27

judicial review 6, 8
prison cases 16-20
prisoners’ rights 188, 197
‘public authorities’

determination 41-2
legal proceedings in respect of actions 74-6
obligations 45

public law
claims 6
privatisation, challenges of 40

statutory interpretation 10, 31, 89, 92, 94
United Nations (UN)

CRPD 152, 161-3, 164
declarations and standards, reference to 60
disability framework 152
inquiries into human rights violations 55
‘soft law’ instruments 60

United Nations Minimum Rules for the Treatment 
of Prisoners (UNSMR)

ICCPR and 190
implementation 190
legal standing 190, 191
overview 189
reception in Australia 191

United States
abortion 138
Bill of Rights 22
freedom of expression 116, 214
privacy rights 142, 214
reproductive rights 142

Victoria
abortion 29, 123, 147-9
Equal Opportunity Act 2010 165, 166
human rights charter see Victorian charter
human rights violations 59
IBAC 54, 56
Ombudsman investigations 56, 57
plenary powers of legislature 37-8
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Victoria (cont)
prisoners’ rights see Prisoners’ rights
prisons, voluntary reviews of 66-7
privacy, right to see Privacy
religious freedom, statutory protection of 122-3
SARC 30, 81, 132, 133
VCAT see Victorian Civil and Administrative 

Tribunal (VCAT)
Victorian Charter see also Australian Charters

absence of rights 144-7, 150
accused’s rights in criminal proceedings 28-9
ACT Charter compared 25
advancement of human rights 187
breach of

damages 50
test 28

‘Charter champions’ 33
criminal law, impact on see Criminal law
criticism 170, 185

detention 172-4
visibility 170-1

‘dignity right’ 143-4
disability, approach to 151, 160, 161, 164, 168
education and community values 27-8
enactment 22, 25-6, 85
equality, right to 138-41
executive

engagement by 32-3
impact on 37
requirements imposed on 39

federal and national implications 12-14
focus 145
freedom of expression see Freedom of expression
human rights-compatible statutory interpreta-

tion 84-96, 100
ICCPR, adaption of 28, 104, 124
international law and judgments, reference to 

29, 85-6, 139
interpretative provisions 11-12, 31
judicial review of breach 6, 7-8, 44, 70, 71, 83
limiting provision, s 7(2) 88-9, 94, 104, 111-12, 

119, 223, 224-5
litigation, use in 84, 100-1, 169-86

notice provision 176-9
s 32 84-96, 101, 177, 224-5
s 38 97-100, 101
s 39 70-1

Momcilovic approach 10-12, 31, 48, 84, 85, 
90-3, 115, 125, 224-5

nature 23
override declaration 31-2
parole boards, exemption of 173-4, 196, 202
personal liberty, protection of 212
preamble 27
principles 27
privacy, right to see Privacy
proposed legislation, pre-enactment scrutiny 

of 30, 37
‘public authorities’ 42, 70

barrier to challenging actions 42-4
duties imposed on 45
unlawfulness 44, 45, 46, 50-2, 69, 70, 71-80, 

97-101

public consultation 25-6
aim 27

‘public function’, indicia of 40
purpose 34, 107, 120
regulatory pyramid proposal 54
religious freedom see Religious freedom
remedial provision 7, 50, 52, 69, 70

case law 76-80
criticism 69, 81, 82
‘does not affect’, interpretation 7
legislative history 70-2
recommendations for reform 81-3

repeal proposal 26
‘responsibilities’ 27
review 34-5, 70, 81, 130
right to life 29
rights ‘dialogue’ model 36, 53, 161
role of Parliament 30
savings provision 147
scope 144
separation of powers 24
Supreme Court practice note 177-8
United Kingdom legislation contrasted 27
unlawfulness 8
women’s rights, approach to see Women’s rights

Victorian Civil and Administrative Tribunal 
(VCAT)

collateral review 76, 77, 78, 79, 218, 226
disability rights claims 165-8
Human Rights Division 82
jurisdiction 71, 76, 77, 82, 218
review of public authorities’ actions 42, 70, 71, 

72, 76, 77, 78, 82
Victorian Equal Opportunity and Human Rights 

Commission (VEOHRC)
audit power 56
notice in respect of proceedings 84
voluntary compliance reviews 54, 56, 66-7

Violence
gender-based 146-7

Voluntary reviews see also Audits
VEOHRC 56, 66-7
Victorian prisons 66-7

Women’s rights
Australian Charters, impact of 4
Castles case 136, 142, 198-201, 217
Charter rights as 137-8
discrimination 137, 138, 139
economic and social rights 146, 147
feminisation of poverty 142, 146
housing 142
investigation of violations 55
overview 136
prisoners see Prisoners
religious freedom, conflict with 140-1
reproductive rights 136, 142, 147-9, 198-201
Victorian Charter, approach of 136, 149-50

absence of rights 144-7
case law 141-4
gendered perspective on existing rights 137-8
right to equality 136, 138-41
s 48 136, 147-9

violence, gender-based 146-7
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