Chapter 23

Threats to Judicial Independence:
The Enemy Within®

The themes of this lecture can be summed up in three epigraphs. Chief Justice Dixon
reputedly said: “I never agreed in anyone else’s judgment without later coming to regret
it”. Another outstanding judge, the lamented Lord Bingham, considered that “judicial
independence [involves] independence from one’s colleagues™! The third epigraph is
by the anonymous author of the following words on the tomb of Mr Justice Walmsley,
a frequent dissenter in the Court of Common Pleas from 1589 to 1612:

His inside was his outside, he never sought
To make fair showes of what he never thought.?

Non-judicial threats to judicial independence usually come from the executive.
Some threats from the executive have failed. In 1892 the future Czar Nicholas II was
the victim of an assassination attempt while visiting Japan. A great struggle then took
place between the Supreme Court of Japan and the advisers to the Meiji Emperor as to
whether the would-be assassin should be tried on a capital charge. Article 116 of the
Criminal Code provided that anyone who attempted to kill the Crown Prince should
be punished by death. The judges considered that this applied only to the Japanese
Crown Prince; the executive considered that it applied to any crown prince. The judici-
ary, after honourable resistance to a lot of pressure, prevailed.’ The would-be assassin
was sentenced to life imprisonment. Better known failures by the executive include
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