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Australian Workplace Agreements (AWAs) 2, 3, 50, 138, 141, 142
Ayres, Tim 56
Ballot
agreement, to approve see Agreement ballot
protected action see Protected action ballot
Barclay Case 163, 170-5, 180, 181
Barenberg, Mark 271
Bargaining see also Collective bargaining; Negotiations
adversarial 101
distributive 94, 97, 99-101
good faith see Good faith bargaining (GFB)
integrative 16, 94, 95, 99-103
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bargaining by 8, 15
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history in Australia 1-3, 13, 25-30, 141
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pluralist view 97
regulatory unionism 254, 257
representation see Representation
representational bargaining 2534, 25761, 271-2
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history of 267-72
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Employer-controlled agreement making 148-59
small voting cohorts 17, 149-59
Enterprise agreements
approval by FWC 6, 11-12, 17, 263
preconditions 17, 143-8, 159
without requiring bargaining 263
approval by informed consent 139
ballot to approve 10-11, 138, 144-8
bargaining 8-10
better off overall test (BOOT) 11-12, 144, 211-13, 225-6
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employer and employees, between 5, 138, 142
employer-controlled agreement making 148-59
enterprise bargaining 141
genuine agreement 144, 159, 160
greenfields agreements see Greenfields agreements
hybrid agreement-making regime 139
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multi-enterprise 5, 138, 143
negotiations see Negotiations
nominal expiry date 130
application for termination after 120
industrial action after 118, 130
PABO application before 40
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pre-approval requirements 17, 143-8, 159
pre-commitment clause 41
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single-enterprise 5, 138, 143
small cohort agreement-making 17, 149-59
statistics on 22
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FW Act provisions 222-5
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orders 20, 222
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collective bargaining model see Fair Work Act collective bargaining model
equal remuneration provisions 222-5
general protections 18, 73, 162-81, 248
adverse action, against see Adverse action
bargaining representatives and 73, 77-8
purpose and policy 1734
low-paid workers and 206, 208-27
Modern Awards see Modern Awards
NES see National Employment Standards (NES)
objectives 934, 138
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shifting regulatory paradigms 235-7
TCF outworker provisions 20, 206, 218-20, 226
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agreeing to negotiate 29
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better off overall test (BOOT) 11-12, 20, 144, 211-13, 225-6
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fair and balanced bargaining framework 138
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industrial action 9-10
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negotiations see Negotiations
North American model compared 251-73
overview 1,4-12, 117
‘re-collectivising’ the system 138
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UK system compared 228-50
unions, role of 6, 22, 138-9
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Fair Work Commission (FWC)
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ABCC compared 191
Compliance and Enforcement Policy 186-7
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role of 12, 18, 186, 248
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Fisher and Ury 101-2
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adverse action, protection from 164-81
Barclay Case 163
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BHP Coal Case 163, 164
collective bargaining and 8, 84-6, 140, 162, 257
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bargaining representatives and 73, 77-8
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victimisation, against 18, 163
workplace rights, protecting 164, 180
Good faith bargaining (GFB) 8-9, 93—4, 104-9
abuse and intimidation 107
ballots and 10, 15
bargaining orders 9, 14, 104
bargaining representatives and 73, 76-7, 104
breach of requirements 9, 10, 34, 264
bringing employer to bargaining table 31
employer obligations 50
functional issues 257
FW Act model 3, 8-9, 12, 94
cooperation, promoting 93, 115
s 228 requirements 94
FWC decisions on 104-9
hard bargaining 8, 105
industrial action, whether breaches 106
limitations 14, 42
majority support determination (MSD) and 34, 52
nebulous concept 42
New Approaches compared 114, 115
‘robust’ behaviour 106-7
serious breach declaration 9, 34
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UK recognition procedure compared 238
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coercive court-based sanctions 183
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history of federal agencies 183-6
Arbitration Inspectorate 183
Fair Work Building and Construction (FWBC) 189, 190, 195
Industrial Relations Bureau (IRB) 184
Interim Building Industry Taskforce 185, 188-9
Office of the Employment Advocate (OEA) 185
Office of Workplace Services (OWS) 185
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Registered Organisations Commission 204
underpayments, recovering 182, 185, 192
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definition 5, 143
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employers and unions, between 139, 143, 149
Fair Work Act model 3, 5, 17, 138
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genuine agreement 150, 159, 160
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legislative amendments marginalising 139
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Hayter and Weinberg 256
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Individualism 20, 230, 231-3, 240
Industrial action
applications to FWC to stop 104
deadlocked negotiations
escalating into industrial action 16-17, 128-9
termination of industrial action 17, 128
employer response 9, 118-19
FW Act restrictions 265-6
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lockout 9, 28, 119, 126
negotiations, in support of 9-10, 118-19
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North American law 264-5
picketing 175, 266
procedural requirements 266
protected action 9, 16
ballot order (PABO) 31-3, 40, 164
bringing employer to bargaining table 31
limited capacity to take 29
right to take 28, 50, 164, 266
suspension 9, 120, 121
choice between termination or 121
termination see Termination of industrial action
“true’ collective bargaining, departure from 27
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WAM regime 264-5
workplace determinations 16
Industrial activity
adverse action due to 164-77
definition 164
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right to take part in 164, 198
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Interest-based negotiation (IBN) 16, 102
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applications 214-17
compelling employer to bargain 31
facilitating bargaining 8, 14
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‘low paid’ not defined 215, 216
notification time trigger 7, 33
Low-paid bargaining stream 3, 7, 19, 213-18, 241
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access to collective bargaining 19, 206-27
whether improved under FW Act 225-7
Aged Care Case 215-18, 226
better off overall test (BOOT) 211-13, 225-6
retail and fast food franchises 20, 211-12
single-interest employer authorisation process 20, 213
decline in agreement coverage 209
enterprise agreement coverage 210-13
equal remuneration 222-5
Fair Work Act, under 206, 208-27
failure to realise potential of 217
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low-paid authorisations 7-8, 14, 19, 214-17
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Modern Awards 206, 207, 208, 215, 222, 225
multi-employer bargaining 19
National Employment Standards (NES) 206, 208, 222, 225
outside collective bargaining coverage 209
retail and fast food franchises 20, 211-12
Road Safety Remuneration Tribunal (RSRT) 20, 207, 220-1
safety net 222
social care sector 2224
textile, clothing and footwear (TCF) outworkers 206, 218-20, 226
Work Choices and 206
Lyons, Tim 109
Majority support determinations (MSDs) 7, 335, 45, 51-65, 263—4
applications to FWC for 51, 104
Cochlear dispute 35, 46, 53-5
compelling employer to bargain 14, 31, 52, 263, 264
effect 34-5, 52
facilitating bargaining 14, 33, 42
failure to negotiate in face of 34
Fair Work Act model 3,7, 12, 51, 263
good faith bargaining and 34, 52
notification time trigger 7, 33, 34
rationale 33
requirements for 7
ResMed dispute 14, 35, 46, 61-5
UK recognition process compared 7
US system compared 22, 45-6, 52, 264
Mandated outcomes 33, 36, 37
McManus, Sally 194, 198
Modern Awards
bargaining not to undermine 226
contracting out not permitted 5
enterprise agreement may improve upon 5
Fair Work Act model 4-5
four-yearly reviews 222
individual labour rights 245
low-paid workers and 206, 207, 208, 215, 222, 225
minimum employment conditions 4, 236
quasi-legislative effect 4
reversion to 228
statutory safety net 4, 222
termination of agreement, minimum terms after 130
Multi-enterprise agreements 5, 138, 143
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statutory safety net 4, 222
termination of agreement, minimum terms after 130
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bargaining periods (former) 29-30
bargaining representatives see Bargaining representatives
deadlocked
escalating into industrial action 16-17, 128-9
termination of industrial action 17, 128
termination of old agreement 134, 136
employees’ capacity to bring employer to table 31-44
employer agreeing to negotiate 29, 31
employer initiating 29-33
enterprise agreements for 6-9
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good faith see Good faith bargaining (GFB)
industrial action in support of 9-10, 118-19
industrial coercion 29-33
initiation of 29
interest-based (IBN) 16, 102
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Notice of Employee Representational Rights (NERR) 15, 73, 74-60, 144
notification time 6, 7, 33
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triggers 7, 33, 34, 36
termination of old agreement during 1314
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background 109
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News Corp case study 111, 113
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Sydney Water case study 111, 112
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bargaining centralisation 271
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union busting 14, 45-6, 65
unionisation rates 269
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acquisition of bargaining rights 258
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coordination problems 261
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FW Act compared 251-73
history of 267-72
industrial action 264-6
negotiation of agreements 262-3
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effect 36
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statutory recognition procedure (SRP) 235, 238-40
traditional conciliation and arbitration system 29
unitarist management and 96
unlawful industrial activity, policing 194-204
Unitarists 967
United Kingdom/EU labour law 20, 228-50
Advisory Conciliation and Arbitration Service 109
anti-unionism 237, 239
Australian law compared 20-1, 45, 228-50
Brexit 229, 230
collective bargaining 23845
European Convention on Human Rights 229
general protections compared 248-9
ideology, individualisation and the State 238-49
individual labour rights 245-9
individualism 20, 230, 231-3, 240
influence of EU law 229
recognition of unions 14, 45, 46, 234-5
GFB compared 238
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United Kingdom/EU labour law (cont)
statutory recognition procedure (SRP) 235, 238-40
shifting regulatory paradigms 233-5
United States see North American labour law
United Voice 224-5
Victimisation
general protections 18, 163
union activity, on grounds of 163
Visser, Hayter and Gammarano 256
Voluntary bargaining 117, 135, 262-3
Vulnerable workers see also Low-paid workers
ALDI decision 155-7, 160
equal remuneration orders 20, 222-5
FWO protecting 187-8, 247
Road Safety Remuneration Tribunal (RSRT) 20, 207, 220-1
small voting cohorts 154-7, 160
social care sector 222—4
textile, clothing and footwear (TCF) outworkers 206, 218-20, 226
weak bargaining position 154, 222
Wage stagnation 23
Wagner Act Model see North American labour law
Walton & McKersie 98-102
Weiler, Paul 269
Work Choices reforms
Australian Workplace Agreements (AWAs) 2, 3, 50, 138, 141, 142
collective bargaining 1, 2, 18, 50, 93, 141-2, 236, 257, 273
employer greenfields agreements 142
FW Act compared 272
government enforcement policy 18, 185
low-paid workers 206
managerial unilateralism 141
no disadvantage test 2, 141
union and non-union agreements 2, 50
Workplace determinations 119
bargaining related
breach of bargaining order 37, 38, 119
breach of GFB requirements 9, 34
industrial action related 16, 119
Workplace rights
Constitution supporting 236-7
definition 164
general protections 12, 18, 164-81, 248
individual rights 245-9
“Your Rights at Work” campaign 237
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