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Victoria’s new Fol Bill: some long overdue reforms but still room 
for improvement
The Freedom of Information (Miscellaneous Amendments) 
Bill 1999, which received its first Reading on 10 Novem
ber 1999, makes some important and positive changes to 
the Freedom of Information Act 1982 (Vic). However, 
while the government is to be applauded for acting so 
swiftly to give effect to its election commitment to 
strengthen freedom of information, it arguably needs to 
go somewhat further if it is to produce an Act which 
achieves proper public accountability and full public con
fidence in respect of the government’s operations, espe
cially in its commercial dealings.

As foreshadowed in October’s Editorial Comment, the 
Bill is primarily designed to remedy some glaring deficien
cies in the exemption provisions relating to Cabinet docu
ments, personal information about individuals and 
information of a commercial nature. It also introduces a 
new requirement for Ministers to report to Parliament in 
respect of appeals from decisions of the Victorian Civil 
and Administrative Tribunal (VCAT), and removes fees 
payable in respect of certain Fol applications, including 
those relating to requests for access to an applicant’s 
own personal information.

A m en d m en t o f exem p tio n  p rovis ions  

C abinet docum ents
An important feature of the Bill is that it seeks to amend a 
paragraph in the exemption provision for Cabinet docu
ments which, as currently worded, provides clear potential 
for abuse, especially in the case of highly controversial 
documents.

Section 28(1 )(b) exempts from disclosure two sepa
rate categories of documents. The first comprises docu
ments that have been prepared by a Minister or on his or 
her behalf for the purpose of submission for consideration 
by the Cabinet. The second, which was introduced via 
amending legislation in 1993, consists of documents that 
have been considered by the Cabinet and which are 
related to issues that are, or have been, before the 
Cabinet.

In the case of the former, the fact that a document does 
not reach Cabinet does not matter provided that it was 
brought into existence for that purpose.1 In the case of the 
latter, the circumstances in which the document was pre
pared are totally irrelevant.2 In other words, it is not nec
essary for it to have been prepared for the purpose of 
submission to Cabinet or for it to have the status of a for
mal Cabinet submission. As a result, there is scope for a 
document to be submitted for consideration by the Cabi
net as a means for avoiding its disclosure.3 The only 
restriction is that it must relate to issues that are or have 
been before the Cabinet.

The Bill proposes to revert back to the original wording 
of s.34(1 )(b) which was confined to documents ‘prepared 
by a Minister or on his or her behalf or by an agency for the 
purpose of submission for consideration by the Cabinet.

D ocum ents affectin g  p erso n al privacy
Another important feature of the Bill is that it is designed 
to repeal the amendments in respect of personal informa
tion which were introduced by the Freedom of Information 
Amendment Act 1999 (Vic) in response to the so-called

‘Coulston affair1.4 This reform is urgently required for 
practical as well as policy reasons. From a policy stand
point, the amendments substantially undermined the ! 
democratic objectives of the legislation. In particular, by 
preventing access to any identifying information about 
individuals they precluded access to documents which 
shed light on the activities or actions of any public officers 
whose identity in relation to those actions/activities was 
not already known to an applicant. In addition, they also 
created an immense workload for Fol officers who are 
required to remove from all documents to which they pro
vide access any identifying information about individuals 
whose identity was not already known to applicants. 
These deletions are mandatory irrespective of whether or 
not the information subject is likely to object to the disclo
sure of identifying information.

The Bill does not simply repeal the amendments, it! 
also deals with the concerns raised by the Coulston case.
It does so by including a specific requirement to consider 
the issue of whether disclosure of information is likely to 
endanger the life or physical safety of any person ini 
assessing the reasonableness of disclosure under s.33. 
This ensures not only that decision makers turn their 
mind to this issue but also that the VCAT does so when 
exercising its review powers, irrespective of whether or 
not the issue is specifically argued by those appearing for 
respondents.5

Third p arty  business inform ation

The Bill is also designed to make some long overdue 
amendments to the exemption provision that protects) 
third party business affairs. Section 34(1) was inexplica
bly enacted with the word ‘or1 rather than ‘and’ separating 
paragraphs (a) and (b), despite the fact it was originally 
drafted with the intention that both paragraphs would 
need to be satisfied before a document was exempt.

It provides that a document is an exempt document it 
its disclosure under the Act would disclose information 
acquired from a business, commercial or financial under 
taking6 and
(a) the information relates to trade secrets or other mat 

ters of a business, commercial or financial nature; or
(b) the disclosure of the information under the Act woulc. 

be likely to expose the undertaking to disadvantage.
The use of the word ‘o f has been interpreted7 so as tc 

have the effect that a document is exempt if it satisfies 
either part of the test. This means that paragraph (b) is 
largely superfluous while paragraph (a) exempts thirc 
party business information irrespective of whether or no: 
its disclosure is likely to result in any harm to the informa
tion subject. Furthermore, while s.34(1) was designed td 
protect the business information of third parties (as 
opposed to those of agencies which are protected under 
s.34(4)), it has come to be used as an effective shield for 
commercial dealings by government agencies which 
involve third parties.

The amended wording contained in the Bill is a signifi
cant improvement in several respects. The proposed nev/ 
s.34(1)(b), which applies to matters of a business, com
mercial or financial nature other than trade secrets, 
requires not only a likelihood of some specific adverse
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effect but also some assessment of its weight relative to 
any factors in favour of disclosure. It achieves the latter by 
importing a requirement of ‘unreasonableness’. This has 
been interpreted in the context of the equivalent provision 
in the Commonwealth Act (and also in the context of the 
personal privacy provisions in both the Victorian and the 
Commonwealth Act) as requiring a balancing of the inter
ests for and against disclosure.8 An important consider
ation is the likely consequence of disclosure to a business 
competitor which must be balanced against the public 
interest in furthering the democratic objective of the legis
lation (including the objective of enhancing government 
accountability for its expenditure of public revenue).

A gency business in form ation

Finally, the Bill also provides for the inclusion of an unrea
sonableness criterion in the exemption provision which 
protects the business affairs of government agencies.

Section 34(4) currently provides that a document is 
exempt if it contains a trade secret of an agency or, in the 
case of an agency engaged in trade and commerce, infor
mation of a business, commercial or financial nature if 
disclosure of that material under the Act would be likely to 
expose the agency to disadvantage. An agency may be 
(regarded as being engaged in trade and commerce even 
Where these constitute a part of its overall activities9 and it 
s not necessary that an agency’s objectives include a 
requirement to make profit, provided that its objectives 
pave a ‘commercial focus’.10 This contrasts with the Free
dom of Information Act 1982 (Cth), s.40(1)(d) which

iequires an agency to demonstrate that disclosure could 
easonably be expected to have a substantial adverse 
iffect on the proper and efficient performance of an 
igency’s functions.

As with the test in s.34(1 )(a) discussed above, the cur
rent wording of s.34(4) is premised on the assumption 
that any adverse effect on an agency’s business affairs 
will always be such as to outweigh any public interest in 
disclosure. In otherwords, there is an assumption that the 
protection of agencies from harm to their business affairs 
should always take precedence over the interest in public 
accountability. This means, for example, that information 
revealing evidence of wrongdoing by a government 
agency may be withheld on the basis that its disclosure 
\jvill result in some minor harm to its business affairs. In 
contrast, the exemption provisions in s.40(1) of the Com
monwealth Act, including s.40(1)(d), are subject to an 
additional requirement in s.40(2) that the disclosure must 
also be contrary to the public interest.

While the VCAT has an overriding discretion to require 
disclosure where it concludes that the public interest 
requires disclosure, this is not shared by the decision 
maker who is not protected from civil and criminal liability 
il! he or she decides to grant access to an exempt docu
ment. Given the cost of seeking review, and the fact that 
applicants now face the added risk that they may have 
oosts awarded against them, the fact that public interest 
considerations may be taken into account in the context 
of external review will not have much impact on the major
ity of applications. Furthermore, the public interest over
ride has arguably been narrowed in its operation as a 
result of the recent decision by the Victorian Court of 
Appeal in Hulls v Department of Treasury & Finance.11

As discussed above, the ‘unreasonableness’ criterion 
requires a balancing of the interests for and against

disclosure thereby bringing it into line with the 
Commonwealth approach.

Suggested  areas o f im provem ent 

Trade secrets
It is arguable that the across-the-board exemption for 
trade secrets in the proposed new s.34(1)(a) is unduly 
wide. As with the equivalent Commonwealth provision on 
which it is based, it is premised on the assumption that the 
harm resulting from the disclosure of information which 
falls within the description of a trade secret will always be 
such as to outweigh any public interest in disclosure. In 
otherwords, it is assumed that the protection of third party 
trade secrets should always take precedence over the 
interest in public accountability.

The expression ‘trade secrets’ in s.43(1)(a) of the 
Freedom of Information Act 1982 (Cth) has been inter
preted broadly as having its ordinary English meaning as 
opposed to some narrower technical meaning deriving 
from the common law protection of trade secrets. It 
encompasses any confidential informational asset of a 
business including ‘past history and even current infor
mation, such as mere financial particulars’, although such 
information must be such that it is used or useable in the 
trade.12 This test does not impose any threshold require
ment and therefore potentially may operate to protect 
information of a trivial character (at least, as assessed 
from the standpoint of the third party) in circumstances 
where the agency has an interest in non-disclosure. This 
means, for example, that information that reveals evi
dence of corrupt dealings between a contractor and a 
government agency may be withheld on the basis that its 
disclosure will result in the disclosure of a trade secret 
(however minor) belonging to the contractor.

This approach should be contrasted with that in the US 
where the expression ‘trade secret’ in Exemption 4 of the 
US Freedom of Information Act13 has been narrowly 
defined as requiring a ‘direct relationship' between the 
trade secret and the productive process. It has been 
defined as:

A secret, commercially valuable plan, formula, process, or
device that is used for the making, preparing, compounding or
processing of trade commodities and that can be said to be the
end product of either innovation or substantial effort.14

It is arguable that the Bill should either contain a nar
row definition of trade secrets or should be amended so 
as to subject trade secrets to an unreasonableness test 
or some other public interest balancing test.

L ist o f re levan t criteria  to ass is t in  determ ining  
unreasonableness
Section 34(2) contains an inclusive list of criteria to assist 
decision makers in determining whether or not disclosure 
would expose an undertaking to disadvantage. This list 
has not attracted much attention to date due to the redun
dancy of para (b).

Under the Bill, s.34(2) is to be amended by the inser
tion of the word ‘unreasonably’. However, while the 
requirement to consider unreasonableness requires a 
balancing of the competing interests for and against 
disclosure as well as whether or not disclosure is likely 
to have an adverse effect, the list of factors has not 
been expanded. This is unfortunate as decision makers 
would arguably benefit from some additional guidance. 
Moreover, a more extensive list would counter the unfor
tunate tendency to assume that the disclosure of any
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information of a commercial nature is automatically harm
ful and that the harm of disclosing such information will 
always outweigh the public interest in disclosure.

While it is neither feasible nor desirable to provide an 
exhaustive list, it should not be difficult to come up with 
some specific examples of factors which should weigh for 
and against disclosure in addition to the public interest 
factors mentioned already in (d). For example, if there is a 
real risk that disclosure would prejudice contractual 
negotiations then that is a factor which should weigh 
against disclosure. Conversely, the fact that a document 
contains evidence of some wrong-doing should weigh in 
favour of disclosure. Other relevant factors include the 
nature and competitiveness of the particular market 
involved,15 whether the document sheds light on the 
activities of the government, whether disclosure is 
required in the interests of public health or safety, and 
whether the information was provided voluntarily or under 
compulsion.

In the case of information volunteered by a third party, 
the critical question is whether or not it was provided on 
the understanding that it would be treated as confidential. 
Information which was not provided in confidence argu
ably should not be exempt. Where there is an under
standing of confidentiality, the critical issues are whether 
any undertaking by an agency was properly given and 
what fairness requires. Ideally any undertakings should 
be kept to a minimum and third parties should be made 
aware of this before providing any information. This situa
tion is best dealt with by guidelines as discussed below.

Information which is provided in confidence in circum
stances where its disclosure may prejudice the agency 
itself either in terms of its commercial position or its future 
supply of information should arguably be dealt with under 
s.34(4).

Finally where information is provided under compul
sion, the predominant issue is one of potential unfairness. 
Most legislation that requires the provision of commer
cially sensitive information contains specific secrecy pro
visions which provide a basis for exemption under s.38.

It would also be useful to include a provision equivalent 
to s.34(2) which provides an inclusive list of criteria to 
assist in determining whether or not disclosure would 
expose an agency unreasonably to disadvantage.

O th r m att rs th a t requ ire  p rom pt a ttention

Apart from changes to the business affairs exemption, 
which has been poorly drafted from the outset, the 
reforms contained in the Bill will take Victoria back to the 
pre-1993 position. Arguably, however, government 
needs to go further if it is to produce an Act that creates 
the level of transparency required to restore public confi
dence in Victoria. In particular, given that Victoria has 
gone much further with reforms which seek to harness 
market-based mechanisms and to expose public ser
vices to competition, consideration needs to be given to 
the development of measures which ensure that these 
mechanisms are fully transparent.

There have been three main developments that 
impact on access to information. The first is that there has 
been a progressive narrowing of the role of government 
and a consequent narrowing of the range of bodies which 
clearly fall within the ambit of the Act. A second important 
change is that there has been a preference for market 
mechanisms in place of traditional administrative law 
ones, including an increased use of contracts. Third, the

delivery of government services has become more com
petitive, with more and more services being outsourced I 
to the private sector.

One of the consequences of these changes is that a 
significant proportion of the information generated and t 
held by what is left of the government sector is of a busi
ness nature. Access to this information in Victoria has 
increasingly been restricted by claims that it is commer
cially confidential. As a result, government accountability 
via information disclosure has tended to diminish in pro
portion to the increased level of commercialisation.

While the proposed changes will go some way towards ; 
dealing with these problems, two other matters which are 
also worthy of consideration are positive disclosure 
requirements and the issuing of guidelines on commer
cial confidentiality.

P ositive d isclosure requirem ents

The Freedom of Information Act serves an important pur
pose in improving the transparency of government and I 
thereby enhancing public accountability. However, the; 
time and cost involved in making Fol requests act as sub
stantial deterrents to access except in the limited context 
of access to applicants’ own records where access may 
be perceived as yielding more direct benefits to individual 
applicants. At the same time, advances in technology! 
have made it much simpler and less costly for the govern- J 
ment to disseminate information about its activities-! 
Consideration should therefore be given to requiring 
agencies to move to a situation where the information of! 
the type specified in Part II of the Act is required to be! 
made available overthe Internet. In addition, there should 
also be consideration as to whether other sorts of infor
mation should also be made available on a routine basis) 
as currently occurs in the United States.16

One category that arguably should be considered for! 
positive disclosure is government contracts. While it is 
not suggested that complete copies of every contract 
should be published, there are strong arguments for the) 
disclosure/publication of specific types of information} 
such as the overall price, the performance criteria agreed 
upon and the duration of the contract.

Commonwealth agencies are required to publicise 
some details of their contracts in the Commonwealth 
(Purchasing and Disposals) Gazette.17 However, these) 
requirements are fairly minimal and should be contrasted 
with those in the United States where there is a federal 
requirement under Securities and Exchange Commis
sion rules that publicly listed companies must lodge their 
procurement contracts for inspection. In the case of con
tracts between the government and private sector the 
holder of the contract generally wins the contract with a 
formal bid listing the total price which is routinely made 
public.18

G uidelines

As noted in the ARC’S Report on Contracting Out,19 the 
ACT government has released draft Principles and 
Guidelines for the Treatment of Commercial Information. 
Such guidelines potentially have a very important role to 
play given the general level of misunderstanding which 
flows from the inherent ambiguity of terms such as com: 
mercial confidentiality and commercial in confidence. 
They can also play an invaluable role in ensuring fair
ness. While it may be appropriate in some circumstances 
for the private interests of contractors to give way to the
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broader public interest in ensuring government account
ability, fairness requires that they should have a clear 
understanding of the rules that govern disclosure before 
any information is provided by them.

It is clearly unrealistic to expect guidelines to make up 
for inherent deficiencies in the drafting of individual exemp
tion provisions. However, to the extent that exemptions 
contain tests of public interest or reasonableness, guide
lines can also serve a very useful purpose in clarifying the 
sorts of factors that are relevant in assessing competing 
public interests and in spelling out the types of documents 
that would normally be accessible.20

In the United States, individual agencies have devel
oped procedures for determining the confidentiality sta
tus of commercial information they receive. The EPA, for 
example, has developed a very systematic approach 
which includes sending a notice to suppliers of informa
tion that is the subject of requests for access which requires 
them to specify a range of matters. These include the por
tions of information claimed to require confidential treat
ment, the period of time for which this is desired, and the 
purpose for which the information was supplied. More
over, where a business asserts that disclosure of infor
mation is likely to result in substantial harmful effects on 
ts competitive position, it is required to specify what 

those harmful effects would be and why they should be 
viewed as substantial. It is also required to provide an 
explanation of the causal relationship between disclosure 
and such harmful effects.21

S u m m ary

While the amendments are themselves very positive, 
they arguably do not go quite far enough. In particular, the 
government should as a matter of priority:
< > amend the Bill to reduce the potential width of the trade 

secrets provision either by including a specific defini
tion of trade secrets or, preferably, by including a test 
of unreasonableness or some other public interest 
type test;

<> broaden the list of criteria in s.34(2) and include 
another provision with an inclusive list of criteria to be 
considered in applying s.34(4); 
include either in this Bill or in a second one a provision 
which empowers the Minister to issue a set of guide
lines concerning the treatment of commercial informa
tion; and

i  provide a statutory framework for positive reporting of 
prescribed matters.
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