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LEGAL ETHICS

Ethics for lawyers or ethics for citi-
zens? New directions for legal edu-
cation

J Webb

25J L & Soc 1, 1988, pp 134-150

The attack by academics, clients, con-
sumer groups and state authorities an-
tagonistic to the monopoly power of
the professions has resulted in the ini-
tiation of a substantial renegotiation of
the relationship between profession,
state, and civil society. In such an age
of doubt and deregulation there is a
certain inevitability in the growing
calls for legal education to develop a
more distinctively moral voice. In
England and Wales emphasis on the
ethical dimension has emerged only
relatively recently. The creation in
1991 of the Lord Chancellor’s Advi-
sory Committee on Legal Education
and Conduct (ACLEC) has been an
important catalyst.

ACLEC calls for a greater empha-
sis throughout legal education, not just
on the standards and codes of profes-
sional conduct, but on developing
commitment to fundamental legal val-
ues of justice, fairness and high ethi-
cal standards. Potentially, this would
seem to signal a number of emphases,
particularly at the undergraduate or
initial stage of legal education. First,
it indicates some acceptance of a broad
definition of legal ethics which is ca-
pable of incorporating both a macro
and micro perspective. Secondly, it
endorses in part the liberal ideal of
university education. Thirdly, how-
ever, ACLEC’s first report also sug-
gests a rejection of the classical lib-
eral approach which treats professional
training and formation as only an in-
direct and, perhaps, unintended out-
come of the educational process.

Enough has already been said over
the years about the limitations of
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doctrinalism. First, it encourages a
pedagogy in which students are merely
‘theoretical spectators’; the teaching
is often didactic and the ideas ‘chal-
lenging’ in only the most abstract, in-
tellectual sense of that term. Secondly,
emphasis on the rules generates ‘le-
galism’, an ethical attitude which en-
courages individuals to treat moral
conduct as rule-following and to use
rules manipulatively through forms of
creative compliance. The shift towards
more skills-based legal education has
enabled the law schools to make a
critical contribution to thinking about
the legal process. However, much of
that potential has yet to be fulfilled.

The adoption of a rule-centred
paradigm in legal education also sends
out powerful signals about the nature
and relative unimportance of indi-
vidual roles and relationships in legal
problem-solving. The criticisms are
well known: the education process
commonly replicates the competitive-
ness and individualism associated with
the adversarial paradigm; classroom
legal problems treat facts, and often
preferred outcomes, as given and non-
negotiable, in particular there will of-
ten be an artificial closure of the prob-
lem domain so that the ‘non-legal’ or
‘human’ considerations are excluded;
‘clients’ are two-dimensional and fre-
quently made absurd in name and/or
behaviour; opponents are non-exis-
tent; and third party or wider ‘social’
interests are likely to be ignored, un-
less they raise some particular techni-
cal issue.

If an education is to be liberal, it
needs to be liberating. It needs to cre-
ate in us the ability and confidence to
make judgment calls and to act upon
them in the social world. In terms of
ethics education, there is the need to
balance a knowing of what is right and
the capacity for motivating right con-
duct. It is not enough to treat ‘ethics’
as a knowledge attribute.

Thus the challenge is to transform
a system of legal education that too
often conceives of the law in techni-
cal-rational, individualistic terms, that
underplays the ethical significance of
legal institutions and that separates
personal moral development from in-
tellectual and professional formation.
In order to do this, we need to do more
than just ensure that students have ar-
gued about law and morality in juris-
prudence classes. It calls for some sig-
nificant reshaping of the undergradu-
ate curriculum.

Underlying the author’s model is
a single key assumption: that the tra-
ditional separation of moral theory
from moral practice is self-limiting.
The aims of the model are: to develop
a sense of community; to consider the
importance of role; to enhance integ-
rity; to value ‘connection’ and respon-
sibility; and to develop the capacity
for judgment. Many of these ideals can
be made concrete and introduced into
the curriculum at the initial stage
through a combination of techniques
that are already in use within the legal
academy. In stepping from theory to
practice we need to consider both the
‘knowledge’ that is to be created and
how the learning environment might
operate to enhance ethical understand-
ing.

How should we build this under-
standing into our teaching? First,
macro ethical contexts might be intro-
duced into substantive modules, to
address, for example, the assumptions
of personal responsibility underlying
an area of law, the ethical basis of
compensation or other legal rights, or
perhaps to focus on problems associ-
ated with the adversarial process, or
the delivery of legal services. Sec-
ondly, some element of professional
legal ethics can also be relatively eas-
ily assimilated into the substantive
courses, often by way of discussion
or role-play. Thirdly, there needs to
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be at least one ‘foundation’ course
which is capable of setting out in gen-
eral terms some major ethical assump-
tions underlying the due process
model and the provision of legal ser-
vices and possibly also introduring the
core principles of professional legal
ethics. Lastly, we need to reconsider
the role of the ‘legal humanities’; in
the hands of law teachers these have
often been both subverted to and di-
minished by the Anglo-American
positivist tradition, leading to margin-
alisation in the average curriculum.

A much more informed debate
needs to take place about the institu-
tional values of the profession, the
nature and role of codified profes-
sional ethics, the need for continuing
professional education in ethics, and
about the nature of the workplace and
the kinds of training and mentoring
necessary to sustain ethical develop-
ment in practice.

PURPOSE

Thinking about law schools:
Rutland reviewed

W Twining

25J L & Soc 1, 1988, pp 1-13

The steady bureaucratisation of uni-
versities is bringing to the surface dis-
Jjunctures in such concepts as ‘law stu-
dents’ and ‘law teachers’. This is
symptomatic of wider uncertainties
about the actual and potential nature
and functions of law schools in rap-
idly changing situations. The time is
ripe for a rethinking of law schools.
This represents a significant step
away from the tradition of talking
about legal education mainly in terms
of process rather than institutions, A
process perspective, however liberal,
almost inevitably focuses discussion
of legal education onto the early stages
of professional formation. Institutional
analysis of law schools is no cure-all.

First, an institution can be analysed
from a variety of standpoints. Sec-
ondly, no institution is an island, al-
though it is often tempting to present
it as a ‘total institution’. Thirdly, the
relationship of individual students and
academics to particular institutions is
changing. However, individual law
schools are significant units in respect
of finance, prestige, culture, student
choice and forward planning.

Rethinking law schools as insti-
tutions requires some tools of analy-
sis. The goals and priorities of a law
school need to be set in the context
of its overall mission, the national
system of legal education, and spe-
cific conditions and trends at local,
regional, and international levels.

The United States is almost
unique in the world in not subscrib-
ing to the idea that law is inherently
a cheap discipline; in England law
is officially treated along with poli-
tics as having the lowest unit costs.
American discourse about legal edu-
cation seems to be particularly sus-
ceptible to the football league
model: the primary school image;
the private practitioner image; and
the professional snob syndrome.

English law schools are in the
process of moving away from the
primary school model, although
practice still outruns discourse, for
example in respect of who count as
‘students’. The proclaimed ideology
of nearly all undergraduate law de-
grees is that they are providing a
general, even a liberal, education at
the academic stage, which is a good
preparation for many different kinds
of career. This suggests a distanc-
ing from the private practitioner
image. However, student culture has
tended to be more vocationally ori-
ented than either the official line or
the job market warrants,

‘Failed sociologists’ in the market
place: law schools in Australia

C Parker & A Goldsmith

25J L & Soc 1, 1988, pp 33-50

In the late 1990s Australian law
schools occupy a precarious position
between profession, state, and market.
Law schools, already in an ideologi-
cal and professional bind over their
allegiances between academy and pro-
fession, seem fixed in reactive mode,
rather than engaged in trying to re-
negotiate the terms on which legal
education is offered. Australian law
schools must explore a different model
of legal education, based upon a trans-
formative notion of legal knowledge
and legal practice, if they are to over-
come their current malaise.

From their beginnings Australian
law schools readily submitted to pro-
fessional control and influence. They
competed with apprenticeship to be-
come the major mode of entry to the
profession and were viewed as ad-
juncts to the legal profession, rather
than truly academic institutions dedi-
cated to liberal educational aims. The
recent history of Australian law
schools can be partially understood as
a story of separation from the practis-
ing profession, escape from the trade
school mentality, and concomitant
entanglement with the state, the mar-
ket, and the university.

The opportunity for academic law-
yers to differentiate themselves from
the practising profession was provided
by the state’s expansive higher edu-
cation policies of the 1960s and, even
more so, the 1980s. The burgeoning
growth of legal education from the
1960s onwards created the critical
mass necessary for law school lawyers
to differentiate themselves from the
profession and begin to develop their
own agenda. University legal educa-
tion has become at least partially in-
dependent of the profession and cap-
tive to the higher demands of an
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