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cate the UGPA-matching procedure de-
veloped in Gannon’s 1981 pioneering
study.

The results indicate that among law
school applicants with essentially the
same performance in college, students of
colour encounter a substantial perform-
ance difference on the LSAT compared
to their White classmates. These gaps
are most severe for African American and
Chicano/Latino applicants. A second
round of matching, controlling for choice
of major within each college or universi-
ty, does nothing to reduce these perform-
ance differences on the LSAT. The re-
sults of this study therefore counter the
claims of several standardised testing en-
thusiasts and affirmative action critics
that the LSAT provides a neutral method
of assessing academic achievement.

The LSAT systematically disadvan-
tages minority law school applicants.
Therefore affirmative action can be justi-
fied as a corrective for those racial and
ethnic biases that use of the LSAT intro-
duces into the admissions process. It is
essential to revamp admission criteria to
reduce the influence of the LSAT, partic-
ularly at law schools that are prohibited
from using race in admissions decisions.

One strategy universities have re-
cently adopted to promote racial and eth-
nic diversity in lieu of affirmative action
is to de-emphasise standardised tests as
criteria for entry. Others have recognised
the racial gate-keeping effect of the LSAT.
An American Bar Association Commit-
tee on Diversity in Legal Education rec-
ommended using other selection criteria
once a qualifying threshold has been met.

In summary, the available data from
undergraduate institutions and law
schools suggest that standardised tests
typically produce larger differences be-
tween Whites and students of colour
than other academic criteria. This fact
negatively affects minorities’ admission
opportunities, particularly when test
scores are heavily relied upon or when
race-conscious affirmative action is pro-
hibited.

This study is an effort to provide em-
pirical answers to the ongoing scholarly
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debate over whether the LSAT stratifies
opportunity by race and ethnicity among
students who have demonstrated similar
accomplishment levels in college. While
the results of this study indicate that the
LSAT favours Whites among equally
achieving college students, many lead-
ing scholars of affirmative action do not
vigorously investigate whether standard-
ised tests like the LSAT are biased against
students of colour. Underlying this lack
of interest in the test bias issue is a con-
sensus among otherwise sharply divided
scholars that racial/ethnic differences in
LSAT scores reflect real underlying dif-
ferences in academic or cognitive skills.
The LSAT is culturally biased because it
artificially exaggerates educational differ-
ences between Whites and students of
colour.

Gannon’s 1981 study concluded there
was ample support for the hypothesis
that the LSAT or the testing milieu was
biased against students of colour. In oth-
er words, minority law school applicants
faced a LSAT bias in addition to disad-
vantages in prior educational opportuni-
ties. Until now, Gannon’s study, which is
twenty years old, has never been con-
firmed or challenged by replication.

The scholarly discourse on test bias
acknowledges that historically marginal-
ised groups may face added pressure and
anxiety that disproportionately depress-
es their performance. Studies on the psy-
chological atmosphere of standardised
test taking indicate that merely making the
content of the test the same for everyone
does not guarantee that taking the test
will be the same regardless of race or eth-
nicity. Stereotype threat can affect any
group where there exists a widely recog-
nised negative stereotype about that
group’s performance in a certain domain.

When success in the practice of law
becomes the benchmark, rather than law
school grades, students of colour at high-
ly selective institutions, many of whom
were recipients of affirmative action, ap-
pear to do as well as, and in some cases
better than, Whites. In fact, there is more
empirical support for the proposition that
institutional racism influences perform-

ance in college and disproportionately
harms students of colour.

Many people, especially affirmative
action critics and testing advocates, as-
sume that standardised tests like the
LSAT are a neutral reflection of racial and
ethnic differences in educational achieve-
ment. This study of elite law school ap-
plicants, matched on UGPA within the
same institutions and majors, establish-
es that such an assumption lacks empiri-
cal support.

Organisations active in the effort to
dismantle affirmative action have devel-
oped their litigation strategies around the
assumption that the LSAT equals merit.
Given the centrality of the testing issue
to the affirmative action debate, it is es-
sential that the fairness of the LSAT and
other standardised tests be vigorously
contested when ‘reverse discrimination’
challenges to law school admission poli-
cies are still in the pre-trial stage. Con-
cerns over ethnic bias in standardised
tests need to be linked to a more far-reach-
ing and transformative critique of the con-
ventional higher education testocracy.

GENDERISSUES

Surveying gender bias at one midwest-
ern law school

L Wilson & D Taylor

9 Am UJ Gender Soc Pol & L, pp 251-
273

From 1997 to 2000 there was a decline
from 51% to 33% in the women represent-
ed in the class entering Northern Illinois
University College of Law (*"NIUCOL").
This was especially alarming because one
of the administration’s missions has been
to provide access to the legal profession
for persons belonging to groups tradi-
tionally under-represented in the profes-
sion. The decline was viewed as a possi-
ble step backward in what had previous-
ly been viewed as a very successful ef-
fort to recruit higher levels of women stu-
dents,

Some members of the faculty began
looking for new ways to encourage more
women to apply to, and attend, NIUCOL.
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For instance, some female students were
asked during informal discussions for
their input on how to make NIUCQOL a
more inviting place for other female stu-
dents. Anecdotal evidence regarding the
‘chilly” atmosphere which female stu-
dents face at NIUCOL led to the design
of a questionnaire which could be dis-
tributed to every registered law student.
This questionnaire was created to meas-
ure whether statistical data would sup-
port or refute the anecdotal stories of
hostility and harassment uncovered in the
informal interviews.

While the literature is replete with an-
ecdotal stories about women being sexu-
ally harassed, demeaned and intimidated
by their classmates and professors in law
school, there has been relatively little sta-
tistical analysis done on the subject. The
statistical analyses that have been done
tend to support women’s stories about
harassing behaviour in the classroom.

The message derived from prior re-
search is clear: law schools shape the next
generation of lawyers and judges. For this
reason, it is incumbent upon law school
administrations to take an active stance
in combating sexual bias in the classroom
as one step towards eradicating sexual
bias in the courtroom.

Creating a survey that would accu-
rately measure the types and levels of
gender hostility in the law school class-
room was a long process of drafts and
redrafts. As indicated above, prior to cre-
ating the survey, a number of female stu-
dents were informally interviewed about
their experiences as women at NIUCOL.

Consistent with research from other
law schools, a large number of NTUCOL
students agreed that students are mak-
ing gender-offensive remarks in the class-
room. Many students also agreed that
professors tolerate and do not address
such offensive comments by students.
Consistent with prior studies, female stu-
dents at NIUCOL report that female pro-
fessors are not given the same respect as
male professors.

Researchers have consistently re-

ported that higher numbers of female stu-
dents than male students are left feeling
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isolated and inarticulate by their law
school experience. They similarly report
lower levels of participation. Women stu-
dents at NIUCOL indicated feelings of
competency nearly equal to their male
counterparts. However, women did indi-
cate less satisfaction with their lives since
entering law school. As noted in the liter-
ature review section, female students sur-
veyed at other law schools suggested
that they lose their voices in the class-
room and that male students dominate
discussions. Women students at NTUCOL
likewise indicated less participation in the
classroom than their male counterparts.

Similar to the survey results derived
from law schools around the country,
women at NIUCOL reported experiencing
higher levels of sexual harassment and
hostility than men believed women expe-
rienced. A large number of women and
some men indicated that both students
and professors in the classroom make of-
fensive and demeaning comments. Stu-
dents also indicated that professors al-
low such comments to go unchallenged.

Of the small number of women who
chose to file a complaint, none were sat-
isfied with the results. Many women also
indicated being sexually harassed by stu-
dents and professors.

Consistent with research done at oth-
er law schools, women also reported feel-
ing somewhat less satisfied with their law
school experience than men. Finally, wom-
en reported lower levels of participation
than men reported.

Researchers from other law schools
have indicated that women’s silence in
the classroom is a result of feeling isolat-
ed and alienated. It has been suggested
that some of this alienation stems from
women’s perceptions, similar to those of
racial minorities, that the law school class-
room is hostile towards them. It has also
been suggested that these difficulties in
the classroom, in all likelihood, affect
learning, teaching, and scholarly work.,

Researchers have concluded that
hostile and harassing behaviour towards
women law students so impedes their
educational and professional progress
that law school administrations must act
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to eradicate this kind of discrimination. It
is imperative that law students and facul-
ty are made aware of the ways in which
gender hostility in the classroom adverse-
ly affects women law student’s academic
careers and, quite possibly, their profes-
sional careers.

The findings of the questionnaire
highlight the need to address two impor-
tant aspects of combating sexual harass-
ment and hostility in the classroom. First,
programs should be implemented to pre-
vent the harassing behaviours. Second,
mechanisms need to be in place for ad-
dressing harassing behaviour, should it
oceur.

As law schools typically set aside time
for new student orientation, a training pro-
gram should be implemented during this
time with mandatory attendance by stu-
dents and recommended attendance by
professors. This program should focus
not simply on what kinds of harassing
comments and behaviours are illegal, but
more importantly, on what kinds of com-
ments and behaviours are considered of-
fensive and disparaging to women. Addi-
tionally, law school faculty should be re-
quired to attend a separate program de-
signed to educate the staff about not only
what kinds of comments and behaviours
are considered disparaging to women but
also how to respond constructively and
constitutionally to students’ offensive
comments and behaviours.

It is apparent from the questionnaire
that students who report hostile or har-
assing behaviours are not satisfied with
the results of that report. One reason for
the dissatisfaction is that students are
often not made aware of how their com-
plaints are subsequently handled. There
should be several resources for students
to utilise to address complaints. First, a
complaint form should be created to al-
low students to record their concerns.
Second. it is recommended that several
faculty members — and possibly students
— be available to speak with students
about hostile or harassing behaviour en-
countered by students. Finally, a follow-
up procedure (where the identity of the
complaining student is known) should be
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created so that students may be made
aware of what and why a particular action
was taken or not taken.

American law schools have come a
long way since the time when women were
not even allowed to attend. However, the
latest research suggests that high levels
of gender hostility continue to pervade
this nation’s law school classrooms. Con-
sequently, women law students are sub-
jected to unequal educational opportuni-
ties.

Teaching torts — gender matters—
teaching a reasonable woman standard
in personal injury law

M Schlanger

45 St Louis L J, pp 769-778

‘Reasonable care’ is, of course, a concept
central to any torts class. But what is it?
One very standard doctrinal move is to
conceptualise reasonable care as that care
shown by a ‘reasonable person’ under like
circumstances. The next step, logically, is
to visualise this reasonable person. Visu-
alisation requires some important choic-
es. For example, is the reasonable person
old or young? Disabled or not? But, odd-
ly, no casebook deals with the trait that
nearly invariably figures in our descrip-
tion of people: sex.

If the casebooks are silent, however,
the cases and commentary are not. Judi-
cial opinions frequently used to refer to
the ‘reasonable man’ rather than the rea-
sonable person. Feminism has not let the
masculine origin of the reasonable per-
son go unremarked. Feminist scholars
have argued that tort law used to evalu-
ate care against a standard that was not
Jjust linguistically but substantively mas-
culine — that the reasonable man is the
mascot of tort law’s oppression and ex-
clusion of women. The interaction of gen-
der norms and the law are key to any ade-
quate presentation of sexual harassment,
negligent infliction of emotional distress
and damages, but gender is relevant to
other topics as well.

The first and most sustained discus-
sion of gender difference and what the
law might do about it occurs quite early in

the class, when the author asks her stu-
dents to consider what tort law might look
like if it treated a defendant’s or plaintiff’s
gender as relevant to jury assessment of
due care. What, that is, would it mean for
the law to talk about reasonable women
as well as men?

For many scholars and activists, a cen-
tral question for legal feminist theory is
whether women’s equality and welfare is
best fostered by insisting on adherence
to universal legal standards or on recog-
nition and even privileging of women’s
difference from men.

The author tries to vary her pedagog-
ical approach in Torts, to accommodate
students’ different learning styles. Sever-
al of the cases studied by her students,
which come from the 19th century and in-
volve women driving carriages, introduce
concretely the idea of gendered standards
of care, highlighting that reference to a
person’s sex in defining the care required
of her necessarily rests on some presump-
tion of sex difference. Students are asked
to accept for the sake of argument that,
on average but not for all people, this dif-
ference was, in the mid-19th century, real.
The author also asks them to assume that
equality of men and women is an impor-
tant (if not necessarily trumping) value.
This last assumption is important for
teaching purposes, because an attempt is
made to focus the conversation on the
complex conceptual and implementation
problems raised by a norm of equality —
not on the issue of whether sex equality is
politically appropriate on its own merits.

The idea is for the class discussion to
develop the implications of each option.
The author elicits from some students the
point that holding women to a masculine
standard seems unfairly punitive. Others
counter that perhaps the higher standard
pushes women to eliminate their driving
deficit. If, however, the difference is not
something easily eliminated, the result of
a masculine standard is a disincentive for
wormen to drive. With some guidance, the
topic then opens up into debate about the
potential for either tort judgments or judi-
cial reasoning to influence behaviour. The
students are encouraged to move from

speculation about the possible incentive
effects of tort judgments to normative dis-
cussion of whether law should simply
reflect, or rather mould, a community’s
ideological commitments.

Those students who think it appro-
priate for common law rules to shape so-
ciety typically argue that holding men and
wornen alike to a universalised standard
has the advantage of not reifving gender
inequality and perhaps even of making
perceived feminine driving inadequacies
less salient to observers of court cases.
But they are forced by others to concede
that the ‘universal’ standard has a dispa-
rate impact on women, and is at least prob-
lematic for this reason. The author fur-
ther challenges those who are moved by
economic arguments, asking whether it
is socially optimal for the law to require
women to live up to a masculine stand-
ard, given that achieving a certain level
of safety is typically more ‘costly’ (if not
monetarily then in terms of effort) for
women than for men.

The class on ‘reasonable women’
gives students a chance to explore the
interaction of law and social norms in a
doctrinal context that grips them more
directly than many. It reveals that doctri-
nal implementation of an ideal of equality
between the sexes is more complicated
than most of them would have thought.
The author hopes that it helps to counter
the alienation some law students report
is caused by law school classes’ facade
of ‘perspectivelessness,” by authorising
students to attend to both male and fe-
male perspectives, for the day and there-
after. And it reinforces the value of close
attention to judicial language.

LEGAL ETHICS

Challenges to the academy: reflections
on the teaching of legal ethics in
Australia

M Castles

12 Legal Educ Rev 1-2,2001, pp 81-104

Approaches to teaching legal ethics have
varied considerably over the years in Aus-
tralia. Inquiries undertaken by the Law
Council of Australia in 1988 indicated that
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