KEEPING IT IN THE NEIGHBOURHOOD?
NEIGHBOURHOOD COURTS IN THE
AUSTRALIAN CONTEXT

SARAH MURRAY*

The first Neighbourhood Justice Centre has recently been set up in Australia
and forms partof aworldwide neighbourhood justice movementwhich focuses
upon local justice solutions. These models are based around community
courts operating as part of broader justice initiatives which reposition the
relationship between the community and the justice system. This article
explores the drivers of neighbourhood court solutions and systemic issues
which may impact upon the success of these community court models.

I INTRODUCTION

Communities are frequently searching for better ways to deliver ‘justice’. They
seek methods which operate more efficiently, set right any harm done and,
ideally, dissuade repeat offenders. The challenge is to find solutions which are
workable and affordable whilst providing favourable and demonstrable outcomes.
It is therefore interesting that in our increasingly globalised world one emerging
approach has been a shift towards ‘local justice’ solutions. In recent years this
‘local” movement has seen the development of neighbourhood courts or justice
centres which reposition the relationship between the community and the justice
system. Within this neighbourhood movement, the court can form part of a broader
community justice hub with a focus outside of purely curial or legal outcomes.

Moving beyond operating as alternative dispute resolution-style centres,? these
neighbourhood solutions first began to emerge in the United States® and have
been described as:
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designed both to help defendants solve the problems that underlie their
criminal behavior and to hold them accountable for the specific incidents
that brought them to court; they consult with local stakeholders to set and
accomplish priorities; they are proactive in preventing crime rather than
merely responding once crime has occurred; they bring criminal justice
agencies (courts, prosecutors, defense attorneys, and police) into close
coordination to address community issues; and they strive to create an
atmosphere which is conducive to engaging communities, defendants, and
other litigants.*

Neighbourhood justice projects are designed to empower and mobilise the local
population and to appease community frustration with the ‘problem of crime’’
They have been said to derive from ‘both the external pressures coming from
citizens who want a more accessible and effective legal form, and by internal
pressure and dissatisfaction™ with existing justice models. The movement is
therefore centred around engaging the public in finding justice solutions which
operate within, and with the help of, the broader community network.’

The movement can be traced back to the Midtown Community Court, which
was first set up in Manhattan in 1993. The aim was to address the swell of petty
street crime by tackling it from the bottom up.® Fundamental to the growth of new
justice initiatives was the founding, in 1996, of the Center for Court Innovation
in New York.® The Red Hook Community Justice Center is a good case in point
which, flowing from a school principal’s murder in a local drug dispute, was
opened in Brooklyn in 2000 with the aid of the Center.’® Although, to an extent,
each court develops out of its own social and temporal context, the Center for
Court Innovation’s research and educative functions have been vital in promoting
community court justice models internationally. Prototypes such as the Midtown
Community Court and Red Hook Community Justice Center have gone on to
become models for community initiatives worldwide. They have been followed
by similar centres in countries such as the United Kingdom, South Africa, the
Netherlands and Canada,* and more recently, in Australia with the setting up of
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the country’s first Neighbourhood Justice Centre (“NJC’) pilot project in Victoria.
Further, the Law Reform Commission in Western Australia has recently called
for submissions on whether a similar pilot should be introduced in Western
Australia.*?

This paper does not intend to evaluate the success of the first NJC in Australia.
The pilot is still to run its course and the NJC is the subject of an extended
evaluation process. Rather, it intends to unravel the drivers of neighbourhood
court solutions in Australia and overseas and to address the systemic questions
they prompt. The paper’s primary focus is upon the role of the court within the
neighbourhood justice model. However, it should be acknowledged that centres
like the NJC play a broader community-centred role, which moves well beyond
the functions exercised by its court facility. Section I1 of the paper will outline the
Victorian NJC model. Section 111 focuses upon the motivations for community
court models. The final section, Section IV, considers factors which may impact
upon the success of these court projects, such as the degree to which they are
perceived as legitimate by the community. The paper argues that the distinct
strengths of the neighbourhood model may bring about some unique challenges
for the local justice enterprise.

Il THE VICTORIAN NJC MODEL

A Spreading the Word - the Victorian Community Justice
Experiment

The Red Hook Community Justice Center has played a significant role in the
Victorian experience. The Victorian Attorney-General, Rob Hulls, and the
Secretary of the Department of Justice, Penny Armytage, visited the Center in
Red Hook and this was followed by a community court forum attended by staff
from the Center for Court Innovation.*®* This led in 2007 to the establishment
of the first Victorian NJC. This development was consistent with earlier justice
initiatives and the State’s wider focus upon community engagement. Alternative
justice models such as the Dandenong Drug Court had been operating in Victoria
since 2002 and problem-solving approaches had been promoted by the Drug
Court’s inaugural judicial officer, Deputy Chief Magistrate Brian Barrow. It is

12 Law Reform Commission of Western Australia, Court Intervention Programs — Consultation Paper
(2008) 175-6.

13 Wolf, above n 3, 17; Attorney-General (Vic), ‘Innovative Community Approach to Justice Considered’
(Press Release, 20 October 2004) <http://www.legislation.vic.gov.au/domino/Web_Notes/newmedia.ns
/35504hc71d3adebcca256¢fc0082¢c2b8/e179060ce0fa05¢7ca256f3400120791!OpenDocument> at 22
April 2009.

14 Attorney-General (Vic), ‘Brian Barrow to Head Victoria’s First Drug Court’ (Press Release, 3 April
2002) <http://www.dpc.vic.gov.au/domino/Web_Notes/MediaRel Arc02.nsf/4d9fa39283ff510d4a256b
36001bd4e0/120a84667e04498e4a256b900081bh8f5!0penDocument> at 22 April 2009. See also Arie
Freiberg, ‘Problem-Oriented Courts: Innovative Solutions to Intractable Problems?’ (2001) 11 Journal
of Judicial Administration 8.



Keeping It in the Neighbourhood? Neighbourhood Courts in the Australian Context 77

also consistent with broader interest in less-adversarial, problem-oriented® and
experimental justice initiatives around Australia in recent years including Drug
Courts, Family Violence Courts and Indigenous Courts and sentencing circles.'
Typically, these models reshape the way judicial officers engage with court
participants and embrace procedures, which favour greater judicial engagement
with parties.

The Victorian NJC has been set up as a three-year trial within the City of Yarra,
close to the inner city of Melbourne. Like its overseas counterparts, the NJC
seeks to transform the traditional court into a justice centre which is a part of the
local community.” It works closely with the community to provide ‘community
education, crime prevention activities, community mediation programs, and a
restorative justice program in addition to serving as a venue™® for court matters. The
Victorian Attorney-General has referred to the NJC Court as ‘far more proactive’
than traditional courts as it ‘seek[s] to address the underlying causes of offending
through the use of a new screening, assessment and case-management mode’*®

The NJC accommodates a hub of community agencies as well as community
corrections staff and a court facility. These community agencies include Legal Aid,
a community legal service, Victoria Police, mediation, counselling and referral
services. Services such as mediation can help community members to resolve
disputes at early stages and therefore aid in the prevention of crime. Much of the
referral and case management workload of the NJC is managed by the Screening,
Assessment and Referral Team (‘SART’) assisted by the Neighbourhood Justice
Centre Officer, who aids with community referral.2° The NJC has also established
links with the service providers that cover areas such as housing and mental health
within the community.

The NJC aims to improve the delivery of justice, to involve the local community,
to target the prevention of crime and to make the City of Yarra safer.? Solving
problems rather than just addressing their consequences is a key part of the
NJC’s role. The focus is very much on embedding justice outcomes within the
community using local partnerships rather than operating as part of an external
system within local boundaries. For example, the NJC has participated in projects
with community partners to involve local youth in making a Justice Mural for
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the Centre, to develop community members’ life skills and to provide, for safety
reasons, payphones inside housing estate buildings.?? As identified by Fagan and
Malkin, such endeavours ‘create legal institutions that bring citizens closer to legal
processes’ and develop ‘mutual accountability between courts and community’.2

The community-centred nature of the Victorian model is reflected in the open-
style renovation of the NJC building? to house the various support services,
facilities and meeting spaces and allow community artwork to be displayed.?® On
a visit to the NJC building, the NJC Court lobby area had a kiosk, which provided
complimentary tea and coffee; there was also a large adjoining balcony, which
permitted visitors to smoke.

The NJC has been accompanied by the creation of the Victorian Neighbourhood
Justice Division. This Division was set up under the Courts Legislation
(Neighbourhood Justice Centre) Act 2006 (Vic) (‘NJC Act’) and allows the
NJC Court to tap into a broad civil and criminal jurisdictional base through the
amendments that the NJC Act made to a number of Victorian statutes.?® This
allows the Magistrate at the NJC Court to hear matters that would normally come
before the Magistrates’ Court, Children’s Court, Victims of Crime Assistance
Tribunal as well as the Victorian Civil and Administrative Tribunal. The Division
is assigned the task of ‘simplifying access to the justice system and applying
therapeutic and restorative approaches in the administration of justice’?’ It is also
required to operate ‘with as little formality and technicality, and with as much
expedition’® as can be permitted. In line with the NJC’s goal of working with
local citizens and facilitating access to justice, the NJC Act also requires that court
proceedings be run in such a way as to be ‘comprehensible to the parties’.?

B Therapeutic and Restorative Frameworks

The NJC Court is designed to operate in a less adversarial manner and in line with
the principles of therapeutic and restorative justice.*® Knowledge of these approaches
is also taken into account when selecting the Magistrate for the NJC Court.®
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Therapeutic jurisprudence puts the spotlight on individual ‘wellbeing’ and
how it fares within the legal domain.® In so doing, it is often conceptualised
as facilitating an ‘ethic of care’ which looks for opportunities to aid, or at least
to minimise damage to, the welfare of those who come into contact with the
legal system.® By drawing upon the contribution of the social sciences, it strives
to harness the curative potential of the legal system while not at the same time
undermining other legal interests.®*

Therapeutic jurisprudence can, to an extent, be traced to some of the ideas flowing
from the American legal realists (or, some may argue, sociological jurists)®* of
the first half of the 20" century. This is because the therapeutic jurisprudential
approach, like that of legal realism, unites an interest in policy, social context,
and the contribution of other disciplines such as the social sciences.*® Indeed, the
influence of the realists has been noted by therapeutic jurisprudence scholars who
have identified a resonance with realist adherents, such as Llewellyn and Holmes,
and the earlier writings of Pound.*” In embracing therapeutic jurisprudence,
the neighbourhood justice movement has inherited some of these theoretical
underpinnings. The emphasis of neighbourhood courts on the ‘local’ also seems
consistent with Llewellyn’s interest in ‘community’. Llewellyn emphasised
that ‘there can be no broad talk of “law” nor of “the community”; but that it is
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a question of reaching the particular part of the community relevant to some
particular part of law’.%®

Asaresult of the NJC Act embracing therapeutic jurisprudence, a judicial officer is
likely to look for opportunities to bring about more positive outcomes for litigants.
This could take a variety of forms. For example, therapeutic processes such as the
adoption of an empathic® ‘bench-side manner*® build upon procedural justice
research, which suggests that litigants may experience greater satisfaction with
curial processes in which they feel respected, validated, and properly heard.*
Therapeutic approaches are therefore likely to encourage judicial officers to
fashion their approach to suit the needs of each litigant, to the extent that this is
possible. By listening to and involving the litigant in the court process there is
a greater likelihood of trust and rapport developing between the judicial officer
and the defendant. It can facilitate a collaborative and productive relationship,
which encourages discussion and self-reflection about the defendant’s personal
circumstances that have brought them to court.*? This may in turn strengthen
the viability of the court’s legal solutions.®® In the context of the NJC Court, this
supportive relationship may then aid mechanisms such as allowing a defendant to
access support services such as alcohol and drug counselling by deferring their
sentence.** When the case returns to the NJC Court, the judicial officer can be
informed of and commend any progress that the defendant has made before the
appropriate penalty is determined.

The NJC judicial officer is also able to recommend therapeutic mechanisms such as
problem-solving meetings. These extra-curial meetings give the Neighbourhood
Justice Officer the opportunity, in the absence of the judicial officer, to meet with
the defendant and other relevant agencies or parties to discuss difficulties that the
defendant is having and what strategies can be put in place before reporting back
to the judicial officer.”® These meetings have the potential to enhance therapeutic
and procedural justice outcomes as they focus upon allowing the defendant to
express their needs and participate in the problem-solving process.
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The NJC Act requires that therapeutic jurisprudence be applied alongside
restorative approaches. Restorative justice values the rebuilding of relationships
and community.*® Lanni indicates that ‘[m]ost restorative justice advocates share
the central precept that criminal adjudication should permit all those affected
by a crime to collectively decide how to respond’.#” This means that restorative
processes involve the offender as well as the victim of an offence. Braithwaite
explains that restorative justice ‘means restoring victims ... as well as restoring
offenders and restoring community [through] restor[ing] harmony based
on a feeling that justice has been done’.#® In describing the philosophy of the
similarly styled Midtown Community Court in New York, Chief Justice Kaye
has commented that:

The punishment, in effect, restores the community that has suffered injury.
Most of the projects are designed to be visible, whether it is removing
graffiti, cleaning subway stations, or planting trees. This sends a message
not only to defendants, who learn that even minor offenses do harm that
must be repaired, but also to the community, which sees its justice system
at work. Justice is neither remote nor abstract.*

Ittherefore emphasises the need to preserve social bonds while also acknowledging
the harm that has been done.*®

The extent to which restorative processes are perceived as operating within the
NJC Court depends on how broad a definition of restorative justice is adopted.®
The difficulty lies in finding consensus as to what amounts to a ‘restorative
justice’ process. Of particular relevance in the NJC context is whether restorative
justice proponents favour a narrow meaning of ‘victim’ rather than one which
includes the community more generally.®? It also depends on whether they
define ‘restorative’ to include potentially ‘retributive’™® in-court mechanisms
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such as victim impact statements® and sentencing.® If these broader
conceptualisations are adopted, the ‘restorative’ label could be applied to NJC
Court processes such as the Magistrate deciding to hear from the victim of an
offence® or invoke an order of community service.5 NJC processes, which
are arguably (less controversially) restorative in nature, include out-of-court
mediation or conferencing between victims and offenders.® Conferencing of
juvenile offenders can occur within the Children’s Court jurisdiction of the NJC
Court and operates as a ‘voluntary pre-sentence diversionary intervention™® for
all stakeholders to gather to try to undo the damage caused by a crime. Such
restorative mechanisms can be facilitated through court processes such as court
diversion or a deferral of sentencing.®°

These guiding principles of therapeutic jurisprudence and restorative justice can
typically shape neighbourhood courts in at least three key ways. Firstly, they
enable neighbourhood courts to potentially experiment with less traditional
curial methods to try to bring about more desirable legal outcomes. Secondly,
neighbourhood courts are single-minded in their desire to attract judicial officers
and community agencies that are able to serve the community and command
its respect. The way the judicial officer interacts with defendants and develops
supportive relationships becomes very important in this process as the dynamic
between the bench and the community is reconceptualised. Thirdly, therapeutic
jurisprudence and restorative justice can facilitate more problem-oriented and
interdisciplinary approaches. In so doing, the neighbourhood courts are able
to draw upon the support of the agencies linked with the court allowing it to
undertake a broader policy role.

54  Foragood critique of the breadth of restorative processes see Andrew Ashworth, ‘Is Restorative Justice
the Way Forward for Criminal Justice?” in McLaughlin et al, above n 46, 164-5. See also Barbara
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and Change (2002) 22 <http://www.criminologyresearchcouncil.gov.au/reports/2002-jeffries.pdf> at 22
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il MOTIVATIONS FOR NEIGHBOURHOOD COURTS

A Harnessing the Local - Potential Advantages of
Neighbourhood Courts

Neighbourhood justice solutions have been said to flow from the perceived
‘crisis of legitimacy’® within the wider legal system and are designed to take a
more contextually-determined community approach which can respond to the
changing justice requirements of each locale. Conceptualising and positioning
justice management and resolution within neighbourhoods and through
community partnerships has a number of benefits. Although, to some extent these
will depend on the particular community context, some general motivations for
courts pursuing local solutions are set out below.

1 Local Knowledge

Community courts enable court administrators to know the geographical area
that they are dealing with through wider justice partnerships and information
sharing.t? With the NJC Court this is facilitated by its positioning within the NJC
complex whichaccommodates anumber of related justice agencies and community
services. The knowledge these courts acquire can relate both to the types of crimes
and legal issues that arise as well as to the composition of the local community
and service providers. Local mischief such as graffiti, littering or vandalism are
therefore easier to target and can be punished with tailored penalties such as local
community service orders.®® For instance, the Liverpool Community Justice
Centre in the United Kingdom allows the judicial officer to issue a ‘conditional
caution’.® This can end a case at the pre-trial stage if a defendant successfully
complies with a caution requirement that may include ‘paying someone back,
doing community service or writing a letter of apology’.%

In crafting justice solutions, whether short or long term, success is therefore
more likely when the needs and limitations and power dynamics of the particular
community can be taken into consideration. This local element means that
neighbourhood court planners need to remain wary of replicating other court
models in toto. This was exemplified in the experience of the Harlem Community
Justice Center’s project director who explained that:

Our assumption when we started planning a community court in Harlem
was that we’'d adopt the model of the Midtown Community Court ...
but the more we talked to people the more we discovered folks weren’t
really talking about graffiti, public urination, turnstile-jumping the way

61 Fagan and Malkin, above n 6, 901.
62 Ibid 898.

63  lbid 909-10.

64  Wolf, above n 3, 11.

65 Ibid.
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they were in Midtown just a few miles away. ... They were interested in
the impact drugs were having on young people, and housing issues, like
landlord-tenant problems and the lack of affordable housing.®

2 Keeping It Neighbourly

Neighbourhood justice centres can allow the community to be involved in justice
solutions.®” They can also come to fill a key educative role. Judicial officers,
business owners, schools, citizens and police can work together to reduce instances
of crime and bring about local solutions through such mechanisms as community
mediation.® The NJC has formed a local committee to facilitate communication
with the residents and businesses within the City of Yarra and some members
even assisted in the selection of the Court’s first Magistrate.®® Lanni, in writing of
community court models, outlines that:

In keeping with the desire to foster citizen participation and to restore
the community that is victimized by quality of life offenses, community
service takes the form of local projects suggested by citizen groups.
Offenders may be dispatched, for example, to remove graffiti or to beautify
a public park. The local community may also play a part in the sanctioning
process by participating in community impact panels.”

The community courts also strive to attract the involvement of a range of citizens.
For instance, in the Hatfield Community Court in Pretoria, South Africa, young
people are encouraged to participate in weekend mock trial events designed
to educate the younger population and expose them to the Court’s work.”
Similarly, Red Hook also operates a Red Hook Youth Court run by youths in
the community.”? As Fagan has noted, the key is the centring of community
relationships and partnerships when ‘[w]hat citizens do affects the courts, what
courts do affects the citizens, what the citizens do affects the service providers,
et cetera, et cetera’”™®

In recent years there has also been a move towards implementing the
community court model in multi-neighbourhood environments. For example,
the Hartford Community Court operates with a number of ‘problem-solving

66 Robert Wolf, Defining the Problem — Using Data to Plan a Community Justice Project (Centre for Court
Innovation, New York, 1999) 1 quoting Rodney Sprauve.

67 Fagan and Malkin, above n 6, 905; Feinblatt, Berman and Sviridoff, above n 3, 8; Jeff Fagan in Michael
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committees’ based around different local districts which then feed into the Court’s
centralised committee.™

3 Holistic Service Provision

As well as facilitating crime prevention and community education initiatives,
there is the potential for greater control and supervision of offenders both in
terms of ongoing monitoring, corrections and in providing support services such
as counselling or drug and/or alcohol treatment. A broader range of sentencing
options is also often available in this setting and this can facilitate more creative
and interdisciplinary solutions. For example, the Magistrate within the NJC
Court has wider sentence deferral options available than under the Sentencing
Act 1991 (Vic) and can receive evidence or a report relating to the defendant from
the Neighbourhood Justice Officer, a community service provider or any other
appropriate person.™

Such justice centres have the potential to deal with a person’s problems or needs
more holistically.”® The court is in a position to utilise the community-based
hub that a neighbourhood centre can provide to link offenders into agencies or
referring bodies, involve offenders in therapeutic decisions and to ‘pus[h] for the
mobilization of social services under the auspices of the court’’” As discussed
above, the goals of therapeutic jurisprudence are connected with this type of
holistic approach. It also means that, although sometimes the subject of criticism,
judicial officers operating within these frameworks have the resources and support
to focus on the causes of a defendant’s problems and can tap into creative ways to
address these collaboratively.

4 Judicial Trust and Stability

The neighbourhood court model can facilitate greater continuity in dealings
with court personnel.” A litigant can therefore appear before and be monitored
by the same judicial officer throughout a matter. This can provide a degree of
consistency in approach, speed up court processes, and may allow a more trusting
relationship to develop between the judicial officer and a litigant. To the extent
that mutual respect builds throughout the proceedings, more therapeutic outcomes
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75 See, eg, insertion of s 4Q into the Magistrates’ Court Act 1989 (Vic) by Courts Legislation
(Neighbourhood Justice Centre) Act 2006 (Vic) s 4.

76  Fagan and Malkin, above n 6, 906.
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can ideally be facilitated. Within the context of the Liverpool Community Justice
Centre, Justice Fletcher has indicated that:

It’s the continued involvement with the judge which is really making a
difference. ... When | don’t speak to their lawyer and just speak to them,
you see a look of surprise. | think the vast majority [of defendants] have
found it useful because they can tell me what’s on their minds and | find it
more useful than finding out what their lawyer thinks is going on.&

Judicial officers in these roles, however, must at the same time manage any due
process concerns that are raised in the community court context as a result of these
interactions.t! For example, the NJC Act specifically provides that sentencing is
not to ‘affec[t] the requirement to observe the rules of natural justice’.®

5 Community Integration

Judicial officers become a more integrated part of the community through the
model’s local underpinnings and community partnerships. This interaction
allows justice solutions to be more targeted and, at times, preventative. Fagan
and Malkin have commented, that in this guise, ‘the judicial branch ... becomes
an activist pressing for social transformation and neighborhood healing’.#® The
community grounding of the neighbourhood model can build citizens’ confidence
in justice personnel as well as bolstering the goal of improving justice outcomes
at the local level. Judicial officers in this role can come to know the community in
a way not normally possible in traditional court settings. For example, Fletcher J
has indicated in the Liverpool context that:

I go for a walk in my civvies, and | have come across all kinds of people
from lots of different backgrounds. They have all been very open with me
and ready to tell me what they think, which is great because it gives me an
even better feel for the community.®

Justice personnel are therefore better able to liaise with stakeholders and engage
with the public as a result of its community-centred justice model.
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B Conclusion

The ability to harness benefits such as these has given impetus to the neighbourhood
justice movement. The community serves as a fulcrum for a neighbourhood court
and the local positioning can potentially make the court more accepted by the
neighbourhood and more responsive to its needs.

IV HURDLES IN THE NEIGHBOURHOOD COURT CONTEXT
A Factoring in Success - the Role of Legitimacy

The partnerships that neighbourhood courts cultivate and the trusting
relationships they develop with the local community are fundamental to the
establishment of their legitimacy and authority within a district.®® It is this
legitimacy which becomes a likely key determinant in the success and community
acceptance of a neighbourhood court and the wider community justice model of
which it forms part.

The perceived legitimacy of legal actors or institutions is a critical aspect of the
literature on procedural justice.®® Procedural justice suggests that individuals
who are more involved in, and have respect for, justice processes will look upon
such processes more favourably and comply with the law to a greater extent.®’ In
cultivating legitimacy, the focus is therefore less upon the end result but rather
on the procedural steps which led up to it.%8 Procedural justice theory would
therefore suggest that the ways that neighbourhood courts and centres as a whole
interact and engage with communities is likely to influence the way the courts are
perceived by the public. This research also indicates that legitimacy is enmeshed
with the need for individuals to genuinely believe that an institution’s “interests’
are aligned with their own.®® This would suggest that, even during a project’s
infancy, community initiatives need to have grassroots support and extensive
local consultation.®
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Although further research is required in order to assess the role of legitimacy
in the neighbourhood court context and how it can be heightened in the local
environs,® the following factors are likely to feed into its realisation.

1 Community Responsiveness

An important starting point is understanding the dynamics inherent within
community justice partnerships. By making the court one aspect of an integrated
community meeting place, the court becomes less foreign and a local ‘resident’
in its own right. Although not easy to quantify, evaluations of US community
courts have suggested that such courts are generally viewed quite favourably by
citizens® and appear fairer.®® Potentially, the community is given a more active
role in moulding the operation of the local justice model and in synchronising its
priorities accordingly. This may strengthen the community’s sense of ownership
of the facility provided that the participation is adequately reflective of the cross-
section of interests it represents.® For example, the interplay with the community
has been central to the Red Hook Community Justice Center’s promotion of its
own legitimacy.® This is facilitated by judicial officers who are able to actively
engage and meet with the community outside the traditional court model. The
Center is therefore more able to respond to the needs of its community networks
and develop a ““real perception” of accountability’®® Fagan has outlined the
importance of such courts being a ‘social institution that is grounded in that
community’¥ as:

It can build legitimacy because of the accretion of positive experiences
of individuals who go through the court and who use the building. ...
[T]his is communicated to the community at large through both the
direct experience of the citizens in the court and also by some vicarious
knowledge that they get because their neighbors are having contact with
the court and going through the court. ... All of these mechanisms are
pathways to legitimacy, and we think that legitimacy is ultimately what is
going to leverage the court into social control.*
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2 Effect on Crime

In addition, itis likely that community support for the neighbourhood models will
be affected by the degree to which they are seen to have a positive effect on crime.
Part of the challenge is ensuring that crime prevention activities are developed
and that sentencing mechanisms, which embrace therapeutic and restorative
approaches, are not seen as inadequate or as ‘soft on crime’.*® Magistrate Fanning
at the NJC Court has indicated that:

It’s really a misnomer and quite false to say that it’s soft on crime. In fact, |
have the same dispositions and the same approach to sentencing overall as
any other court does. So it’s not a case where people who need to go to prison
would [not] be imprisoned. It’s obviously not the first option, but it’s part of
the repertoire, part of the sentencing options that are available. But really,
the emphasis here is to try and redress those underlying causes rather than
simply delivering a sentence from on high, be it a fine, or imprisonment
term, but rather, as | say, to deal with those underlying causes to try and
redress those underlying causes. But it’s not a soft option, and it’s not
an option that excludes imprisonment in appropriate cases.!®

3 Local Positioning

In considering the perception of the community court as a legitimate institution,
Fagan has also referred to the importance of local positioning.!®* In recent years,
there has been mounting and multidisciplinary scholarship on particular spaces
becoming rich sources of cultural and social understanding.’*? Similarly, the value
that the legal sphere is beginning to place in ‘neighbourhood’ or ‘community” justice
has been characterised as concentrating on ‘local space in defining the types of
problems that present themselves for socio-legal solution’® Fagan and Malkin have
indicated that in the types of districts adopting neighbourhood court models there
is often a ‘low rating by citizens of the legitimacy of law and legal institutions’%4
Arguably, the precise positioning of the facility is likely to form a significant part of
the consultation process when its location may, for example, impact on the degree
to which the project is embraced by the community and perceived as legitimate.
For instance, in documenting the history of the Red Hook consultation process,
Berman and Fox state that the site chosen, an unoccupied school, had:
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a number of important symbolic meanings. The school had once been a
valuable community resource, but now stood as a symbol of Red Hook’s
woes: vacant, boarded up, and full of broken windows. Just as important,
the former school was located in neutral territory, in between the public-
housing development and Red Hook’s waterfront. ... In symbolic terms,
this meant that the Justice Center could not be claimed by one community
faction over another.2®

The Red Hook school had been attended by many community residents and had
associations with a local parish which also made the site more acceptable as the
home of the new court.® It also demonstrated that the court was to take a new
approach and rather than using an old court building it would choose a community
site which showed ‘a willingness ... to move out from behind existing boundaries
and into communities’**” This suggests that the “place’ that a neighbourhood
court fills both physically and emotionally within the community is therefore
likely to impact on the degree to which a community engages with and embraces
the court project.

No doubt future evaluations of the Victorian NJC will provide some evidence
of how the new initiative has been perceived by the local community in the City
of Yarra and the role that legitimacy has played.’® Certainly, for the Red Hook
Community Justice Center, it has been noted that:

The Justice Center enjoys a strong comparative advantage in procedural
justice — justice as felt and experienced — over the large, fractured, and
impersonalized centralized courts, and reaps yet another quantum of
legitimacy. The partnership with community and solving local problems
of crime and disorder also is an engine of legitimacy. ... Residents are
most likely to comply in this arrangement when they see the Court as a
legitimate institution that works for the good of the community, not simply
as a structure to repair problems of inefficiency in the court system.1%°

B Every Silver Lining Has a Cloud?

In assessing the contribution of community justice initiatives, it is to be expected
that some challenges may flow from what also come to constitute some of the
unique strengths of the community court enterprise. Some of these possible
challenges are explored below. Clearly, the degree to which these are pertinent
to a neighbourhood court will depend upon the circumstances of each justice
environment. Arguably, if applicable, some challenges may even provide an
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opportunity to collaborate with the community to discuss solutions and instil a
degree of community ‘ownership’ over them 11

1 Fuzzy Boundaries?

From a budgetary and definitional point of view, it can be difficult to
compartmentalise communities, particularly when people and their legal disputes
are not always centred around the ‘local’. The definition of ‘local’ can itself prove
problematic. Yngvesson has noted that in the community board context, ‘[tJhe
words neighborhood, locality, and community are used interchangeably and
capture some of the slippage between topography and moral order’.**

If neighbourhood courts can only operate within particular districts or street
boundaries, a court’s territorial jurisdiction may need to be carefully thought
out. For example, the NJC Court has addressed this by casting the net of its
criminal jurisdiction to apply to a person who ‘resides in the municipal district’,
a ‘homeless person’ who committed the offence within the district or is deemed
under the Act to be ‘living in the ‘municipal district’, or ‘an Aborigine with a
close connection to the municipal district” who ‘is alleged to have committed the
offence in that district’ 2 Definitional issues will no doubt present themselves if
an individual wishes to challenge the jurisdictional scope of the court. This could
involve a challenge to the neighbourhood court’s right to hear a charge against an
individual or to the court’s refusal to hear a criminal charge.

To the extent that jurisdiction depends on the location of crime, localising crime
within a particular boundary is not always easy and can sometimes have much
wider repercussions. For example, as Lanni notes:

It is difficult, if not impossible ... to define the ‘local community’ in such
a way that does not exclude individuals and communities affected by any
given crime. In metropolitan areas, it is not unusual for individuals to live,
work and play in several different geographical areas ... A related criticism
is that decentralization of criminal justice policies is inappropriate because
crime in one ‘community’ is likely to affect other communities.*®

2 Setting and Meeting Expectations?

Communities need to appreciate that there may be limitations on a neighbourhood
centre’s ability to deliver justice and that not all expectations can necessarily
be realised. Part of the process of collaboration will involve an alignment of
expectations and priorities.

110 Ibid 907.
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One of the most obvious constraints is likely to be fiscal. Clearly, the extent to
which strict budgets are introduced will restrict the number of residents that the
centres can assist and over what timeframe. Additionally, neighbourhood centres
are likely to be subject to performance indicators and evaluations before financial
resources become more readily available. This is likely to shape the types of
justice projects which can be undertaken as part of the community model and
may require more experimental projects to be put on hold.

Temporal limits may also inhibit community court projects. Trial periods may
mean that administrators will need to focus on community projects which are
able to be quickly set up and which are likely to produce outcomes which can be
evaluated in the short to medium term.

Further, legislative frameworks may prescribe the jurisdictional limits of a
neighbourhood court’s role in spite of the community’s preferences for the types
of matters which should be heard. Accordingly, the NJC Act amends s 40 of the
Magistrates’ Court Act 1989 (Vic) so that the Neighbourhood Justice Division
cannot deal with committal proceedings for indictable offences or prescribed
sexual offences. Similarly, Fagan and Malkin have commented in the US context
that “‘even if residents asked for marijuana to be legalized, the Court could not
change its legal mandate’** These obstacles may be the cause of frustration
within communities which feel that centres should be highly ‘tweakable’ to that
particular locality’s jurisdictional needs.

Expectations may also be set by particular personalities who operate within
neighbourhood courts. This is particularly the case with community court judicial
officers. Often, one judicial officer may work with the court for a number of years
and may bring his or her own experience, skills and perspective to the court. A
community’s involvement with that judicial officer is one of the unique benefits
of the community court model. However, it may prove problematic when there
is a change on the bench.X*s Inevitably, a replacement of judicial personnel may
mean that some projects or procedures fall away and that the court must adjust to
a new range of skills and ideas.*® A change in a community court judicial officer
therefore needs to be tightly managed to ensure that the court’s momentum or
community relationships are not seriously affected.

3 Pockets of Participation?

Another potential problem to be managed by neighbourhood justice centres is
participation being confined to select pockets of the community. To build and
retain a legitimate role within the district it is important that there be a breadth in

114 Fagan and Malkin, above n 6, 924.

115 See David Rottman, ‘Does Effective Therapeutic Jurisprudence Require Specialized Courts (and
do Specialized Courts Imply Specialist Judges)?’ (2002) 37 Court Review 22, 24; Andrew Cannon,
“Therapeutic Jurisprudence in the Magistrates” Court: Some Issues of Practice and Principle’ in Greg
Reinhardt and Andrew Cannon (eds), Transforming Legal Processes in Court and Beyond (Papers from
the Third International Conference on Therapeutic Jurisprudence, Perth, 7-9 June 2006) 129, 133.

116 King, ‘The Therapeutic Dimension of Judging: The Example of Sentencing’, above n 33, 104.
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community networks, volunteers and contributors. There is the potential for this
to be jeopardised if justice projects become captured by particular community
interests or business groups who may not speak for the neighbourhood as a
whole.**

In the Red Hook context, Fagan and Malkin have outlined that the level of
community engagement and involvement in forms of ‘social control’ has been
weakened by ‘strong deficits of social capital, social cohesion, and collective
efficacy’*® The authors indicate that the fragile nature of the ‘community’ may
undermine the locals’ expectations of the court and their belief in the genuineness
of the community networking exercise.1*®

Participation concerns are, however, not confined to citizens. Lanni has indicated
that ‘over-reliance on experts’ can also emerge and have similarly detrimental
effects.!? This professional dependence may come to sever the strong community
ties and networks fundamental to the neighbourhood justice model.

4 Unlocking the Judicial Role?

Neighbourhood courts need to ensure that their legitimacy is not undermined
or threatened by criticisms of unconventional judicial practices. Judicial officers
may, for example, be condemned for appearing to be paternalistic, biased or for
jeopardising principles such as procedural fairness. Although such reproaches are
not confined to the community court movement,*? the courts need to anticipate and
address criticisms of this nature in their adoption of therapeutic, restorative and
problem-oriented processes.*? This is particularly important in neighbourhood
courts which operate around one judicial member who can wield considerable
influence over the direction that the court takes and the sense of legitimacy that
is created.

Forexample, Feinblattand Berman have explained that in the Midtown Community
Court, supervision of community relationships is allocated to non-judicial staff to
ensure that judicial independence is not threatened by a judicial officer juggling
this role alongside their court functions.?® However, the authors exhort that:

Judges must struggle to identify which forms of interaction with community
residents are acceptable and which are not and clearly communicate their
expectations to the local community. They must also think hard about
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what types of information regarding community problems or concerns
should be taken into consideration in deciding individual cases.'?

5 The Next Playing Field?

A further issue may be the consequences that community courts pose for the
wider legal system. One example may be the complications which may flow from
the heightening of justice expectations. In being aware of neighbourhood justice
courts, might expectations be raised for the way that the wider justice system
operates or should operate? May citizens come to reconceptualise the normative
role of the courts? Might these expectations be applied to superior courts or
courts in different districts which adopt measures foreign to the community court
model? In such cases, is there the potential for community courts to undermine
the public’s confidence in the broader justice system?

One response to this may be that neighbourhood courts generally make it clear
to citizens that they operate within unique parameters and are able to harness
the benefits of operating at the local level. Another retort might be that the court
system as a whole is beginning to adopt more alternative and less formalistic
methods. This may mean that the differences in style between courts are
beginning to reduce as the courts embrace new ways of conceptualising judicial
roles. Further research may also find that enhancing the public’s confidence in
legal institutions at the local level has flow-on effects for the justice system even
beyond the neighbourhood boundary.

Clearly, such consequences need to be fleshed out through further investigation.
However, if retaining citizens’ belief in the legitimacy of the courts is the goal,
it may be necessary to consider these issues more fully as we begin to assess the
impact of the neighbourhood court movement.

V  CONCLUSION

Neighbourhood courts hold much promise. The community justice model allows
for mutually negotiated and holistic approaches to justice. It has the potential to
inculcate a greater sense of ownership and legitimacy at the grassroots level and
to carve out new spaces for courts to operate within an extensive community
web.

To some degree, however, the distinctive features of neighbourhood justice
models may also pose challenges to their operation. These may stem from the
responsibility they vest in the neighbourhood court judicial officer, from the
partnerships that the courts and justice centres develop with local residents or
fromtheir projects fuelling unrealistic community expectations. These challenges,
along with the need to adequately define what it means to operate at the ‘local’

124 Feinblatt and Berman, above n 1, 36.
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level, may weaken public legitimacy and confidence in the neighbourhood court
model if it becomes apparent that such hurdles cannot be surmounted.

Fittingly, Fagan and Malkin have claimed that ‘these new courts take on a huge
responsibility’® In Australia, it is a responsibility which will no doubt be
analysed with much interest as the Victorian NJC project progresses. Presumably,
its evaluations are likely to bear upon whether we will see a burgeoning of
neighbourhood courts over the next few decades and, if so, the form these courts
and broader community justice centres will take.

125 Fagan and Malkin, above n 6, 948.



