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Achieving 
Public 
Law Goals 
through 
Private 
Law Means:  
Is This 
Social 
Justice?



–––––––––
… there is,  
for example, 
doubtless a  
social justice 
aspect to 
challenges run  
on behalf of 
asylum seekers, 
who have limited 
opportunities  
to challenge 
administrative 
action for 
themselves.5 
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I INTRODUCTION

Australian administrative lawyers aren’t fre-
quently called upon to address their minds to 
the issue of social justice. With the partial 
exception of the two jurisdic tions which have 
statutory human rights protections,2 and to the 
extent that administrative tribunals are able to 
reach the ‘correct or preferable decision’ on 
the merits within the constraints of legislation, 
the concept of justice has an almost entirely 
procedural meaning in administrative law. 
Furthermore, it is rarely thought of as having an 
overtly social component. In one of the most 
frequently quoted statements about the nature 
and limitations of judicial review, Brennan  
J said:

The duty and jurisdiction of the court to 
review administrative action do not go 
beyond the declaration and enforcing of 
the law which determines the limits and 
governs the exercise of the repository’s 
power. If, in so doing, the court avoids 
administrative injustice or error, so be it; 
but the court has no jurisdiction simply to 
cure administrative injustice or error. The 
merits of administrative action, to the 
extent that they can be distinguished from 
legality, are for the repository of the 
relevant power and, subject to political 
control, for the repository alone.3

In some ways, to hold this view as being  
entire of itself is simplistic:4 there is, for exam-
ple, doubtless a social justice aspect to 
challenges run on behalf of asylum seekers, 
who have limited opportunities to challenge 
administrative action for themselves.5 However, 
in broad terms, this is a restriction under which 
judicial review in Australia necessarily labours, 
due to the separation of powers and the 
procedural nature of the judicial remedies 
which are each entrenched in our Constitution.6

It is implicit in Brennan J’s remarks in Quin that 
a court applying judicial review remedies must 
do no more than ‘to say what the law  
is’.7 Axiomatically, the remedies do not give a 
substantive result8 to a successful applicant, 
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but in general merely a remedy which removes 
or prevents invalidity and clears the way  
for another decision to be made according  
to law. It is not possible under the current 
orthodoxy for a party to obtain a monetary 
remedy in public law litigation;9 public law 
remedies are restricted to compelling the 
performance of an unper formed public duty 
(mandamus), quashing an invalid decision 
(certiorari), declaring the law (declaration)  
and preventing the commencement or contin-
uation of an invalid (prohibition) or unlaw ful 
(injunction) action.

The ways in which an applicant is able to work 
around these public law limitations through 
private law mechanisms are few. I propose  
to examine three which can work and one 
which can’t.

II TORT LIABILITY OF PUBLIC 
AUTHORITIES SOUNDING  
IN DAMAGES

Public authorities can be held liable in tort; this 
is an obvious statement, but misleadingly so. 
Traditionally, the English monarch was immune 
from suit but was able to consent to a suit 
being brought personally against the Crown.10 
Indeed, the monarch’s consent was determined 
as a matter of law and not subject to regal 
whim and this was the origin of the maxim ‘the 
King can do no wrong’. Over time, however, the 
original meaning was lost and a series of 
judgments through the 19th century11 came to 
interpret the maxim as conferring immunity 
from suit on the monarch.12

The misapplication of the common law doctrine 
of Crown immunity was not redressed until 
well into the 20th century.13 Australia had, 
however, removed the Crown’s specially 
protected position by statute under a series  
of Australian Crown Proceedings Acts14 from 
the 1850s.15 The legislation required that  
suits between a private individual and the 
Crown be conducted on the ‘same’ basis as  
in suits between private individuals. Following 
Federation, this language was replicated at 
Commonwealth level with the result that  

the Commonwealth was ‘in the same position 
as the colonies had been prior to Federation’.16 
The relevant provision of the Judiciary Act 
reads: ‘in any suit to which the Commonwealth 
or a State is a party, the rights of parties shall 
as nearly as possible be the same, and 
judgment may be given and costs awarded  
on either side, as in a suit between subject  
and subject.’17

Most current Australian iterations of Crown 
proceedings legislation continue to qualify  
the proposition that governments are to be 
liable to subjects in tort in the same way  
as in any action between two subjects by 
stating that suits between individuals and 
government are to be conducted ‘as nearly as 
possible’ on the same basis as between two 
individuals.18 This qualification recognises 
implicitly that governments cannot be dealt 
with on exactly the ‘same’ basis as private 
individuals and that their responsibilities  
do make them different to individuals in  
some important senses. As Gleeson CJ  
noted in Graham Barclay Oysters Pty Ltd  
v Ryan, the qualification ‘as nearly as possible’ 
is an ‘aspiration’ that cannot be realised 
completely.19 

The equality principle has generally been 
considered orthodox since it was expressed 
by AV Dicey, but is nonetheless subject to the 
reality described by Gleeson CJ, which affects 
the extent of governments’ liability in tort.20 As 
a result, where public authorities are held to a 
lesser standard than private individuals, it is 
now usually a matter dealt with legislatively  
in Australia.21 

The real difficulties lie where there is an argu-
ment that public authorities should be held to 
some greater standard. Over the course of the 
last forty years,22 courts have held that public 
authorities may in some circumstances have a 
common law duty to perform a positive act in 
order to prevent loss or damage to an indi-
vidual. This is because public authorities, by 
their very nature, have a greater level of 
responsibility than a private actor in the same 
circumstances and ought sometimes to take 
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There is no prima facie reason why 
equitable remedies should not be 
available against public authorities 
but difficulties arise because private 
law remedies are inapt to certain 
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positive action to exercise that responsibility. 
Mark Aronson has noted that:23

the starting point in most cases involving 
government defendants is to ask why their 
status should entitle them to any special 
dispensation. In other words, the govern-
ment’s civil liability should be judged by 
the same standards that govern private 
sector defendants. It is commonplace, 
however, that people expect positive 
action from government that they would 
not demand of a private person or firm,24 
and some of the leading negligence cases 
have tried to turn that expectation into a 
common law duty.

In other words, there is more than one  
sense in which public authorities and private 
actors are not ‘the same’. The legislative 
qualification that public and private actors 
shall be treated ‘as nearly as possible … the 
same’ is generally seen as recognising that the 
liability of public authorities may properly be 
less than that of private actors in some 
circumstances, due to the greater demands 
under which they operate. Crennan and Kiefel 
JJ commenced their analysis in Stuart with  
the converse proposition, that more  
might sometimes be expected of public 
authorities where they have a capacity to 
prevent harm which is not possessed  
by individuals.25 This is, however, not a position 
that has yet found majority support in the  
High Court.

III EQUITABLE LIABILITY OF  
PUBLIC AUTHORITIES SOUNDING  
IN COMPENSATION

There is an interesting interaction between 
equity and administrative law, which is  
often overlooked.26 In regard to equity’s 
application to decision-making by public 
authorities, the issues are much the same as 
in regard to tort liability. There is no prima 
facie reason why equitable remedies should 
not be available against public authorities  
but difficulties arise because private law 
remedies are inapt to certain functions of 
government. 

A prominent example is that there is no specific 
doctrine of public law estoppel,27 and the 
development of any such doctrine in Australia 
is unlikely,28 even if not wholly excluded.29 While 
equity is capable of raising an estoppel to 
create a cause of action where an individual is 
misled to his or her detriment by a government 
entity,30 the fact that public authorities are not 
truly the same as private individuals means 
that consideration must be given to the  
impact of enforcing a promise to an individual 
on the public at large. Public authorities ‘cannot  
fetter the performance of their duties by 
contract or estoppel or, without statutory 
authority, bind themselves to perform them in 
a particular way’.31 In this respect, the issues 
mirror those which limit the availability of 
liability in tort for the otherwise negligent acts 
of public authorities.
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I have argued elsewhere there is need for  
an equitable remedy where an individual 
reasonably relies to his or her detriment on a 
representation (such as a soft law instrument) 
made by a public authority.32 The fact that an 
estoppel raised in such circumstances cannot 
be enforced if the public authority would 
thereby be compelled to act ultra vires does 
not contradict this argument.33 There is scope 
for equitable compensation to be paid even in 
circumstances where an estoppel has been 
raised but cannot be enforced, such as where 
the estoppel is raised by a public authority.

Others have argued that, given the scope to 
obtain damages for government misrepresen-
tations in tort, there is no need to stretch  
equity to provide a monetary remedy.34 There 
is, however, a difference between extending 
equity to provide a remedy hitherto unavailable 
and recognising a remedy known to equity  
but fallen into disuse, such as equitable 
compensation. Different remedies being 
available in equity and at law does not 
necessarily result in an anomaly requiring 
remedial action by the courts or legislature.35 
The facts that equitable compen sation has 
fallen into disuse and has thereby created  
an anomaly because remedies of similar  
(but not identical) scope have become, 
relatively recently, available at law does not 
alter the desirability of that remedy to fill a  
legal lacuna. Renewing the recognition that 
equity has the capacity to award compensation 
for breach of an equitable duty would be  
a significant improvement to the state of  
the law.

IV RESTITUTION FROM PUBLIC 
AUTHORITIES FOR UNJUST 
ENRICHMENT

In the ground-breaking Woolwich litigation,36 the 
House of Lords was asked to consider a 
situation in which the tax liabilities of building 
societies, in as much as they were affected by 
tax deductions and interest paid to members, 
were not covered by the applicable tax 
legislation but were rather the subject of non-
statutory arrangements between the Revenue 

authority and individual building societies. The 
Revenue had power under legislation to change 
the mechanism by which it collected income tax 
on deposits into building societies, but this 
power was explicitly not to be used for the 
purpose of raising additional tax revenue. The 
Revenue issued soft law guidelines designed to 
indicate how it would exercise its powers. When 
implemented, these guidelines had the effect of 
collecting an amount of taxation in excess of 
that payable under the usual arrangements in 
order to prevent the building societies from 
receiving a windfall. The Woolwich Equitable 
Building Society concluded that the Revenue’s 
proposed collection of tax would be ultra vires 
but that it would pay anyway, in order to dispel 
any belief in the marketplace that it could not, 
and would later attempt to recover from the 
Revenue both the sum paid37 and interest on 
that sum. 

Woolwich decided for the first time that ‘an ultra 
vires exaction or demand by a public authority 
was itself a ground for restitution’.38 The House 
of Lords, by a bare majority, adopted reasoning39 
that held in essence, because ultra vires de-
mands are inconsistent with Article 4 of the Bill 
of Rights 1688,40 they are therefore sufficient to 
create a public law ground for restitution, in a 
special category of its own. The extent to which 
the Woolwich principle applies in Australia is, 
however, yet to be resolved.41 

As Williams has noted, the issue which arose in 
Woolwich had features which properly inhabited 
opposite sides of the ‘Diceyan orthodoxy’,42 
namely that the validity of the tax was a public 
law question43 but the recovery of money paid 
to the Revenue as a result of an invalid tax was 
an issue for private law.44 This ought not to be of 
undue concern in deciding whether to adopt 
Woolwich in Australia; after all, recovering tort 
damages from public authorities is com-
monplace. Furthermore, as Lord Goff pointed 
out in Woolwich, ‘it is well established that, if the 
Crown pays money out of the consolidated  
fund without authority, such money is ipso facto 
recoverable’,45 under the Auckland Harbour 
prin ciple.46 Why then should the reverse not be 
true, allowing individuals to recover payments 
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made to government pur suant to ultra vires 
demands?47 His Lordship was compelled to 
conclude that the comparison between the 
position of the Crown and the position of the 
citizen ‘on the law as it stands at present is most 
unattractive’.48 

Even a passing familiarity with public law is 
enough to allow a person to conclude that the 
mere fact of an ‘unattractively’ disparate 
position of individuals vis-à-vis the Crown has 
never of itself been sufficient to cause the  
law to be changed,49 and there are plenty of 
situations in which the government is treated 
preferentially to members of the public. None-
theless, consider again the situation where 
money is paid to a revenue collection authority, 
which is acting bona fide, and where the payer 

does not believe that the money is payable but 
nonetheless pays it in order that others do not 
think it incapable of paying. This is not a 
situation which is caused by the Revenue’s 
misuse of its power per se but by the very  
fact of that power. This reasoning has been 
adopted at the highest levels of the judiciary in 
a number of countries since Woolwich,50 but  
it is yet to be examined by the High Court  
of Australia.51

V WHY THERE CAN BE NO 
CONTRACTUAL DAMAGES IN  
PUBLIC LAW

A contract is perhaps the quintessential  
private law arrangement,52 and for that reason 
deci sions made under contract are generally 
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unreviewable as a matter of administrative 
law.53 When public authorities enter into 
contracts, they are not doing anything that a 
private party could not do.54 Consequently, 
both at common law55 and under statutory 
judicial review schemes,56 a public authority’s 
contractual dealings are considered to be 
entirely of a private law nature. While there is 
limited57 scope for public law supervision of 
contractual relationships, they are generally 
beyond the reach of judicial review and are 
likely to remain so in the absence of statutory 
reforms.58

This is, of course, an imperfect approach to 
the issue of government contracting,59 which 
presumes a bright line distinguishing ‘public 
law’ from ‘private law’.60 There is increasingly  
a recognition that the power held by public 
authorities as if on trust for the public cannot 
be wholly indifferent to the public interest  
even when contracting.61 Private parties to 
contracts are, by contrast, able in general62  
to act with utter self-interest in exercising 
powers under the contract.63 The suitability  
of that approach by public authorities must  
be open to question, just as it is not the case 
that public authorities are wholly absolved 
from going to the rescue of another party in 
need as private individuals are.

The reason why there will be resistance until 
the very end to judicial supervision of govern-
ment contracting is that contracts are still seen 
as being entirely private. Compare this to the 
acceptance that public authorities and private 
individuals cannot be treated absolutely ‘the 
same’ in regard to tort liability, equitable liability 
or restitution for unjust enrichment.

VI CONCLUSION

Social justice is not well served by adminis-
trative law where it is focused on procedure 
rather than substance. Equally, private law 
provides limited and generally unsatisfying 
‘work arounds’ where judicial review will  
not go. To the extent that merits review  
does not reach, social justice will only truly  
be served once there is extensive legislative or, 
less likely, judicial reform.
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