CHILD SEXUAL ABUSE AND THE COURTS:
THE MESSAGE FROM CUSTODY AND ACCESS CASES.
AN OLD LIGHT ON A NEW PROBLEM?
by Frank Bates*

Two recent decnsnons of the English Court of Appeal - Re R (A Minor)
(Child Abuse: Access) and S v S (Child Abuse: Access) - raise the issue
of if, and when, access should be awarded to parents who are found to
have sexually abused their children. It is the purpose of this article to
examine these cases and others for their broader implications for
Australia and elsewhere. At the outset, it must be said that the discussion
which follows extends far beyond the limited question of whether custody
or access should be granted in such cases.  The issues which are
generated by these cases, and those which touch upon them, are
fundamental to the litigation process as a whole and give rise to central
matters concerned with the law of evidence. As regards Australia, it
seems clear that the apparent presumption in favour of access appeared to
have been well established even prior to the Family Law Act 1975: thus, in
the case of Melean v Melean® access was granted to a father, who had been
convicted of sodomy and sexual offences against young girls, in respect of
his six year old daughter. However, it must be said that the offences had
not been committed on the child in question and the order was made
subject to stringent conditions. 4 Quite apart from thesc obvious
distinctions, it may now be that other devclopments and general
awarencss. have overtaken the Melean decision.

In Re R the child had been born as the result of a casual relationship
between her mother, a single woman, and a much older man who had
been married for twenty years and continued to live with his wife and
children. The child saw the father regularly and frequently remained in
his home overnight.  The child showed signs of disturbance and the
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mother began to suspect that the father had been sexually abusing her.’
The child was then mcdically examined and, in consequence, the police
arrested the father, although, ultimately, no further proceedings were
taken against him. Thereafter, the mother denied the father access and
sought legal custody. The father, who strongly and repeatedly denied the
allegations, also claimed custody but later, on advice, only sought access.
The trial judge accepted the mother’s version of events as against the
father’s and found, on the balance of probabilities, that there had been
sexual interference by the father, but, nonetheless, granted him supervised
access four times annually on the basis, inter alia, that it was important for
the child to maintain contact with her father. The mother successfully
appealed.

The arguments on both sides were predictable: on behalf of the
mother it was argucd that the child had never been part of any family unit
involving the father®, that there was no effective alternative explanation for
the child’s medical condition other than sexual abuse and, finally, in
Stephen Brown LJ’s own words’,

... the access ordered by the judge could only be artificial - always
supervised and only on four occasions a year.

On behalf of the father, it was argued that the blood tie continued to be of
importance since, as Stephen Brown LJ described™® the submission,

Little children when they grow up in cases where they are in what is
sometimes described as a broken home tend to show interest in the
identity of their parents. They naturally enquire who their father
is.

Stephen Brown LJ did not regard that as a matter which could be
weighted in any real sense against the risks that the child would run if
contact with the father were to be continued. The judge, having examined
various welfare reports, concluded that the evidence showed that the
mother was, ... caring and competent ..’ and that the child was, ‘... happy
and intelligent ..". Further, the child did not seem to have suffered any
lasting damage from her expericnces.!!  All in all, Stephen Brown LJ
considered that the case represcnted a serious situation which had been
brought about by the father and was,

! It might properly be asked what the father’s wife’s role was in the proceedings, but, at the
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... of a naturc that should Icad the court to take the view that the
extreme step of withdrawing all access should be taken.

More particularly, Stephen Brown LJ cmphasiscdlz that Re R was not
a case which fell within the ambit of the principles enunciated by the
House of Lords in the leading casc of G v G (Minors: Custody Appeal)B.
There, Lord Fraser, with whom the remainder of the court agreed, had
stated'® that appeals in custody cases, or in other cases concerning the
welfare of children, were not subject to special rules.  Even if the
appellate court would have preferred a different conclusion, it must leave
the decision at first instance undisturbed unless it could say that the
decision was wrong.ls Lord Fraser said,

The rcason for the limited role of the Court of Appeal in custody
cascs is not that such appeals arc subject to any special rules, but
that there are often two or more possible decisions, any one of
which might reasonably be thought to be the best, and any one of
which therefore a judge may make without being held to be wrong.

In Re R Stephen Brown LJ took the view'® that the judge had plainly erred
in the exercisc of his discrction. It may be that any distinction between Re
R and G v G is morc apparent than rcal, as Lord Fraser had specifically
noted'” that there were some cases where the Court of Appeal could
conclude that a trial judge had rcached the wrong conclusion and, in such
cases, it was the duty of the appcllate body to substitute its own decision.
After referring to various formulac which had been attempted in various
courts, Lord Fraser commcnted that all of them had been used,

... in order to emphasisc the point that the appellate Court should
only interfere when they consider that the judge at first instance has
not merely preferred an imperfect solution which the Court of
Appeal might or would have adopted, but has exceeded the
gencrous ambit within which a reasonable disagreement is possible.

Given the inherently serious nature of the father’s conduct in R, the Court
of Appcal’s decision could fit easily into the framework described by Lord
Fraser.

Balcombce LJ, agrecing with Stephen Brown LI, noted'® as might have
been expected, that the trial judge had had the opportunity of observing
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the partics in the process of their giving cvidence and was thus cntitled to
prefer the account presented by the mother to that of the father.  In
addition, Balcombe LJ pointcd out that there could be no
misundcrstanding that the child had made the allcgation of sexual abuse.
Given those circumstances, Balcombe LJ continued by saying that,

... while one can understand any judge dealing with sensitive human
rclationships of this kind being reluctant to say in so many words
that that was his finding it seems to me incontrovertible on the
evidence as found by the judge that on the civil version of proof he
was accepting that this fathcr had sexually abused this little girl;
and indeed that can be the only rational explanation for his
requiring that access be supervised in the way that he ordered it to
be.

The judge further commented that, in his view, any arguments based on
notions of ‘blood-tic’ and continuing contact werc insignificant when
comparcd with the matter of sexual abuse. These comments are
important when taken together with Balcombe LJ’s subscqucnt comments
on the nature of the access which the trial judge had ordercd.!’

When one considers the cffect that this continued access in all the
circumstances could have on thec mother and how that could rub off
on the child, thc answer can only be, it scems to me, that no
positive benefit will cnure 10 the child as a result of such limited
and artificial access. One can never envisage that access will ever
improve so long as the father docs not accept what he did, and
equally there must comc the time when the child will begin to
wonder why the access was so artificial, and inevitably the answers
would be given, which could well do very severe psychological
damage to the child.

In the event, in ordering that the father should not have access to the
child, the court made an additional order that, in the words of Stephen
Brown LJ%,

.. the father should not assault, molcst or otherwise interfere with
the mother or the minor; hc must understand that that means that
he must keep away from the minor and not scck her out or even
cross the road to see her.

On the general issue of access, R is an interesting decision in that it
seems (o run counter to the prevalont approach in both case law and
writings to the effect thal access is, in Maidment’s words, ‘... a right or
need of the child ..’2" There was, of course, no question thdl the child

Ibid a1 211.
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actively desired to maintain contact with her father and R differed from
much of the prcceding casc law in that the parents had never had a
formalised or continuing rclationship. It may be that cases involving
sexual abuse of children might be regarded as a discrete category where
access ought, save in the most exceptional circumstance, to be refused and
that certainly seemed to be implicit in the judgment of Balcombe LJ.
Indeed, Balcombe LJ’s emphasis on the direct effect of access on the
mother seems to raise a rather new dimension, perhaps redolent of
Goldstein, Freud and Solnit’s rejection™ 22 of access per se. From an
Australian point of view, it should be remembered that the Goldstein,
Freud and Solnit formulation had been rejected by Foserty 13 as
representing an abrogation of the responsibilities of the court.

In S v S, the issue was slightly different, involving, inter alia,
considerations applicable to the Melean decision, noted carlier.> InS the
parties had divorced and there were three children of the family, although
the eldest girl, aged seven, was the natural child of the mother, but not of
the father. The other children, also girls, were aged five and four and
were the children of both partics. The father applied for access to the
three children following the divorce and, in considering the application,
the Recorder found that the eldest girl had been sexually abused over a
lengthy period of time by the applicant. However, no such finding was
madc in respect of the other children.  Accordingly, the Recorder refused
access 1o the eldest child, but allowed supervised access to the younger
children on an experimental basis.  As in R the mother appealed
successfully to the Court of Appeal.

Fox LJ, with whom Both J agreed, was of the view?® that the order was
wrong in principle and could not be sustained. Because of the fact that
the general family circumstances were different in S from those in R, Fox
LJ approached the problem from an appropriately different direction.

Although [the eldest girl] is in fact a stepchild of the father, all
these children have been brought up as a single family, and it is
clear that that situation must continue. They are all children of the
mother; she has the custody of them, and it is plain that they must
continue as hitherto to be a single family and under her sole daily
control ...

32 1. Goldstein, A. Freud. A.J. Solnit, Bevond the Best Interests of the Child (1973) at 116 ff
“"In the Mamage of Sampson (1977) FL.C 90-253.
“" It may also be that the influcnce of Bevond the Best Interests of the Child has, even its own
country of origin, been, at best, peripheral, sce, R E Crouch, ‘Essay on the Critical and
Judicial Reception of Beyond the Best Intercsts of the Child’ (1979) 13 Fam L Q 49.

Supra text at n 3.
26 [1988] 1 FLR 213 at 216.
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This comment proved the basis of Fox LI’s later remarks: he, first,
quc:ricd27 as to whether the fact that access was permitted in respect of
two of the children, but not in respect of the other, could be satisfactorily
be explained to them. Second, in consequence, Fox LJ was doubtful as to
whether, were the order to be given effcct, the children could satisfactorily
be brought up as a single family unit. He justified that view on the basis
that it was,

... very likely to create many tensions and there will be a lack of
balance in this family, which may well be cxacerbated by the
circumstances of the access, since such access must necessarily be
constantly supervised which will make it unrelaxed and artificial.
In all probability it would have to take place on neutral ground such
as a welfare office or the like, which does not encourage an easy
exchange or family relationships. There is no possibility of the
access taking place in the mother’s house. She has flatly refused to
allow the father to cnter the house, and having regard to the
findings of the judge, that is not an attitude which the court would
criticise.

Hence, the order made at first instance would not be in the interest of
the children and the family group, and was not a practical way of dealing
with the matter.

S, thus, reinforces the earlier decision in R relating to access in cases
involving sexual abuse. Although the refusal of access in such cases may
run counter to more generally prevailing notions?, the rejection of
supervision in such cases may have much to commend it. Quite apart
from the telling point madc in S by Fox LJ regarding the wholly artificial
nature of the conduct of such access orders, other considerations may be
raised which are just as important and still more general in their

e . ) 29
applicability. Hence, the Australian writer Goodman®™ has been
especially critical of courts secking to impose conditions on custody and
access orders on the grounds that they are likely to exacerbate conflict
between the parties and increase the risk of further litigation. These
factors are just as relevant o cases such as R and S - disputes could arise
as to the nature and extent of the supervision, the identity of the
supervisory body or person and almost anything clse.  The Court of
Appeal is to be commended on grasping this matter in an effective and
appropriate manner.

One other matter arises initially out of Re R and S v S: in both cases,
the parent who had apparently been guilty of the abuse (and no further
action had sccmingly been taken in cither case) had vehemently and

! vid at 217.
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persistently denied any |mpropn(,ly It will be remembered that in R,
Balcombe LJ had notcd™ that the father had refused to accept what he
did. Although such denials are to be expected, the matter of evidence and
proof are still crucial to ultimate findings, both at first instance and on
appeal, on matters of access. In R, evidence of the allegations of abuse
was represented by acts of unusual behaviour on the part of the child and
a medical examination which provided no alternative explanation of the
child’s physical condition. 1n S, the evidence was rather morc ephemeral
in that its initial source was a convcrsation which the eldest child had had
with her grandmother at about the time of the child’s fifth birthday in
which she had made specific allegations concerning herself and one of the
younger children. Evidence had also been given by a social worker who
had held conversations with the eldest child regarding the issue. In
addition, it appeared that the child was deeply emotionally disturbed.

Some of the evidentiary difficulties, arising in a case directly involving
access, are illustrated in graphic form by the decision of Hollis J of the
Family Division of the High Court in C v C (Child Abuse: Ewdence)
There, the husband had applied, in divorce proccedings, for access (o his
two children and a third child who was a child of the family. There had
been difficultics over previous arrangements for access because the
mother believed that the father had scxually abused one of the children (a
daughter of his, who was five ycars old at the time of the hearing). The
child in question had been physically examined, but no evidence of sexual
interference had been found. When the father heard that the mother had
alleged that he had sexually abused his daughter, he saw his own doctor
and reported the matter to the police.

Further developments occurred when  the  child’s  stepmother
discovercd the child to have a mild vaginal discharge which was diagnosed
as a minor infection frequently connccted with juvenile sexual activity.
This was a generally common condition and confirmed in the child’s case
by her own mother. Again, so far as the doctor could sce, there was no
evidence of sexual abuse. The mother thcn saw a hcalth visitor, who
referred the child to a scxual abuse clinic, where the child attended a
‘diagnostic interview’ at the clinic, where she was spoken to by a
consultant psychiatrist and a psychiatric social worker. The interview
lasted two hours and took place in the presence of the mother, one of the
other children and the health visitor. At the start of the interview, while
the daughter was playing with toys, the consultant psychiatrist and the
psychiatric social worker discusscd the allcgations of sexual abuse with the
mother and the health visitor. It appcared to the intervicwers that the girl
and the other child were listening closcly to the discussions of the adults.
Al the subsequent hearing, the psychiatrist made a formal report to the
court stating that the girl was ablc to show that the father had attempted
to penctrate her vaginally and had had oral sexual intercourse with her.

Supra text at n 19.
1(1987) 1 FLR 331.
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An earlier letter from the consultant psychiatrist to the health visitor had
referred to full penctration having taken place.  Although a video
recording had becen made of the diagnostic intervicw, it was somehow
erased before it could be presentcd to the court.  Further, a transcript of
the interview was not taken and the consultant psychiatrist’s notes had
been lost. If all that were not bad cnough, prior to its erasure, the video
had been seen by another consultant psychiatrist who had made a number
of criticisms of the interview technique and who reported to the court that,
in his opinion, the interview was not psychiatric evidence by the child
which indicated that she had been sexually assaulted by the father. There
was additional medical evidence put to the court that the diagnosed
vaginal infection was not evidence of sexual misconduct.

Not altogether surprisingly, Hollis J made trenchant criticisms of the
entire procedure and allowed access by the father on terms to be agreed
between the parties and the Official Solicitor. After discussing the facts
which had been outlined above, Hollis J turned his attention®? to the
diagnostic interview, to which he attached no evidential weight.

The inferences drawn by the interviewers were probably and almost
certainly wrong.  From the father’s own conduct when he first
knew what was said against him, going to see his own doctor and
indeed the police and indced from [the child’s] attitude to him, it is
most unlikely in my view that anything in the slightest way improper
took placc between them. It of course remains a possibility,
because one simply cannot disprove with entire certainty such an
allegation once it is made.

On the particular issuc of the weight to be attached to such interviews,
Hollis J referred to two carlier decisions of the Family Division which had
considered_the procedure.  In both Re E (A Minor (Child Abuse:
Evidence)>> and Re N (Minors) (Child Abuse: Evidence)y, considerable
disquiet had been cxpressed by Ewbank J and Swinton-Thomas .lg
respectively, regarding the procedure. In Re E, Ewbank J had noted>
that there had been no legal argument regarding the evidential standing of
the video recording of the interview as it had been admitted by consent.
The judge expressed doubts as to its cvidential standing and even more
doubt as to its evidential value.

Of course, I remind myself that it is not intended to have evidential
value; it is for clinical purposes and not ... with a view to evidence.

32 Ibid a1 328.

33 11987) 1 FLR 269.
[1987] 1 FLR 280.

35 11987) 1 FLR 269 at 278.
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On the conduct of the interview itself, Ewbank J had carlier commented®®
that he had a clear impression that,

... the form of interview has built into it preconceptions, particularly
the preconception that sexual abuse is likely to have taken place.
Maybe that is necessary. It is not, of courseg a very satisfactory
preconception when the matter comes to court. 4

A similar view was taken by Swinton-Thomas J in Re N38, who
considered that it was inevitable that a court would be slow to act upon
conclusions which were basced, (o a large extent, on answers given by a
small child in response to direct and leading questions which,

. certainly strongly suggest that they require particular answers
from the child. As is seen in the recording on the video, the
questions involve direct, leading and suggestive questions. That is
to say, questions which suggest to the child the answers.

As regards the techniques used at the child abuse clinic, the judge noted
that they were deliberately rigorous with a view to persuading reluctant
children to tell intcrviewers about the abuse which they were thought to
have suffered. The team at the clinic, he mentioned, carried out two
functions; first, the treatment of sexually abused children and, where
possible, their familics.  Sccond, the tcam exercised a diagnostic function,
but, in that area, the technique uscd in the clinic was, to a degree, at an
experimental stage.  Nonetheless, Swinton-Thomas J emphasised that
none of his remarks were to be taken as criticisms of either the social
worker involved in Re N or the staff of the clinic. Later in his judgment,
however, Swinton-Thomas J commented™ that the procedures involved
considerable pressure being brought to bear upon the child. It was
claimed, on behalf of the clinic, that such a coursc was necessary in order
to match the trauma which the child had suffered as a consequence of the
abuse.

The object is to get children to talk about what has happened, and
that is, of course, very laudable.  Howcver, therc must, in my view,
using that technique, be a very real risk that the child will say that
something has occurred which has not ... and as at the moment I
must have some reservations as to whether the technique of
interviewing children does nccessarily clicit the truth.

 bid ar 276,

In addition, there was other expert cvidence which had cxpressed, to a greater or lesser
dcgrec, dissatisfaction with the conduct of the interview.

[1987] 1 FLR 280 at 283.

Ibid at 286.
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In Cv C, HollisJ adoptcd40 all of thc comments referred to except that
he considered that Swinton-Thomas J had bcen too generous in his
approach towards the utility and advisability of the procedures used by the
child abuse clinic, particularly insofar as the techniques were supposed to
assist the children. Given that general observation, Hollis J’s comments,
on the facts of C, were predictable and, given the wholly unsatisfactory
quality of the evidence presented to thc court, worthy of very scrious
consideration by courts and by appropriatc welfare organisations, not only
in England but in Australia and clscwhere.  On the facts of C v C, Hollis J
was strongly of the vicw that the intcrview had done asscssable damage, in
that it had confirmed in the mother’s mind that the father had been guilty
of the acts alleged against his daughter. Indeed, the judge regarded the
process as having damaged the relationship between the child and her
mother.!! Ultimately, the judge stated that he was,

... by no means satisfied that such diagnostic interviews arc in the
best interests of any child, except possibly where the sexual abuse
has already been proved. It may then be a relief ... to get it off his
or her chest and then steps can be taken to help the child and treat
the child for the damage that has been done.

Hollis J continued by saying that, in cascs such as the present, where it
had not been proved whether sexual abuse had taken place, he was not
persuadcd that the interviews were in the child’s best interests.  However,
he stated, if they were to be persisted in,

. there should certainly be no preliminary discussion of the
allegations in front of the child concerned. The complaining
parent, or other complainant should ... be prcsent during the
interview for obvious rcasons. The use of hypothetical, and indeed
lcading questions should not if possible be used. Although I accept
that it may be necessary from time to time.

These cases, and others which touch upon them, are of very
considerable global significance. Quitc apart from the judicial criticism of
the techniques used by the child abuse clinic, two academic commentators,

o [1987] 1 FLR 321 at 330.

Hollis I. ibid, also referred to an expert witness who had expressed the view he would
not want any child of his to be subjected to that kind of interview. Hollis J added, 'I should
think not'.

~ Hollis J, ibid, was also critical of thc usc of scxually explicit dolls and was particularly
disturbed 1o hear from an expert witness that their use was common throughout England
and that they were sometimes uscd by people who were wholly unqualified to use them.
See also Re W (Minors) (Child Abuse Evidence) [1987) 1 FLR 297 at 301 per Waite J for
comment on the way in which dolls had been used.
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Douglas and Willmore, adopt43 the approach of Hollis J in C v C when
they writc that,

These clinical interviews should only be arranged after careful
thought, from a lawyer’s point of view. Once such an interview has
taken place any further discussions with the child are suspect, as it
then becomes difficult to tcll whether the child is recalling what
actually happencd what happened in lhc interview, or some
compromise of memory between the two ...

These commentators regard the technique as limited in its
effectiveness and are of the view that it will ncver be useful in establishing
allegations dependent on specific instances of abuse.  Douglas and
Willmore note that the interview is not designed to be conducted with the
rigour of a police interview, in that dates and locations arc not regarded as
relevant to clinical requirements and, indeed, might detract from the
overall aim of the intervicw. Further, as Douglas and Willmore properly
point out, young children are likely to be unreliable on such specific issues.
In fact, it may be that Douglas and Willmore do not go far enough; the
facts in C v C suggest that in one, at least crucial case the procedures were
not carried out with even minimal care. Erasure of video tapes‘“, failure
to take a useful transcript and loss of notes are, to put it mildly,
inexcusable. In Australia, wherc the issue of child sexual abuse has not
been the subject of curial scrutiny to the same extent as in England, the
importance of workers kceping conlcmporaneous notes in a general
context was emphasised by Wood SJ in the case of In the Marriage of
Hogue and Haines®  In the cvent, Douglas and Willmorc adopt a
sensible and practical approach, saying that, until the techniques which
were discussed in the cases were morce widely accepted, lawyers involved
at an early stage on behalf of a child should consider a more conventional
interview prior to the diagnostic session. It should also be added,
especially in view of the facts in C v C that the utility and desirability of
subjecting a five year old child to an interview of two hours duration is, at
the very least, questionable. In Australia, the misuse of clinical
procedures had been noted by Street CJ of the Supreme Courl of New
South Wales in the important casc of Epperson v Dampncy Whilst the
present writer is in no way unsympathectic towards the use of modern
psychological and medical techniques in the investigation of child sexual

43 G Douglas and C Willmore, ‘Diagnostic Intcrviews as Evidence in Cases of Child Abuse’
34987) 17 Fanuly Law 151 at 154.

Douglas and Willmore, ibid. cmphasisc the importance of a rccording being placed
before the court, who can then cvaluate the particular interview. ‘It will’ they write, ‘never
replace other evidence. but should be scen as one picce of cvidence to be considered
alongside other cvidence.”

(1980) FLC 90-809 at 75.100. For general comment on the attitude of the courts
towards evidence by social workers in Australia, sce I Bates, *The Social Worker as Expert
Wlmcss in Australian Family Law’ (1982) 56 A1.J 330.

(1976) 10 ALR 227 at 230.
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abuse, he must reiterate the view cxpressed in an earlier article?’ that
traditional means and practices of cvidence law are far from irrclevant in
this ncw and, incvitably, contentious arca.  Finally, after a detailed
analysis of the diagnostic techniques under scrutiny in the cases, a medical
commentator, Vizard, has urged”®® caution in making a diagnosis of sexual
abuse in very young children and also the need for specific training both
for lawyers and psychiatrists.

As might be expected, England has produced most of the case law -
indeed, it would have been surprising had it been otherwise, given the
various causes celebres which have occurred in that jurisdiction. These
seem now o be never ending, though numerous instances of, often fatal,
child abuse and an apparcently documented tendency of courts to award
access to fathers of ex-nuptial children where there has been little or no
contact between father and children.*? This, it seems to me, is not merely
a quaint, but a potentially catastrophic paradox.

The issue has arisen in Australia in relation to a custody determination
in In the Marriage of B>®, which involved an appeal to the Full Court of the
Family Court of Australia by a mother against an award of custody of the
daughter of the marriage (o the father, although with joint guardianship to
both parties.!  The rclevant facts werce that the parties had married in
January 1980, the child being born in Dccember 1980, In 1983, the
parties scparated, when the wifc went to live with Mr H, a married man,
whom she subsequently married towards the end of 1985. There were two
daughter’s of Mr H’s first marriage, who were in the custody of his former
wife. Before the wife lcft the matrimonial home, the partics had agreed
that they would share the custody of the daughter, the intention being that
she would stay with her father but that her mother would have very liberal
overnight access. This arrangement continued until early 1985, when Mrs
H madc an allegation to the Dcpartment of Youth and Community
Services of the State of New South Wales that Mr H had sexually abused
his older daughter. ~ When this was discovered by the husband, he
immediately applied to the Family Court to limit the wife’s access and, in
February 1985, some overnight access was resumed by consent.

The husband, rather earlier, had begun proceedings for custody and
guardianship of his daughter and, at the hearing of those proceedings, an
officer of the Department of Youth and Community Services had
produced the departmental files on Mr H’s two children in court. There

4 F Batcs, ‘Some Recent Lividentiary Developments in Australian Family Law’ (1987) 61
ALJ 271 at 280.
E Vizard. ‘Intcrviewing Young Sexually Abuscd Children - Asscssment Techniques’
53)987) 17 Family Law 28 at 33.
Sec P Toynbee, “The Tics that Bind' The Guardian April 28th 1988,
30 (1987) FLC 91-855.
! See Family Law Act 1975 s 63E.
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was considerable argument as to the admissibility of the files®?, the
husband sceking to tender the files through the officer and the wile
strongly objecting to such tender. At first instance, Purdy J permitted the
tender of the entire files, but later conceded that he had been error, in
that he ought to have required counscl for the husband to tender each
individual document on which he sought to rely. The judge then went on
to quote extensively from the filc rclating to the clder daughter and
concluded that, on the balance of probabilities, Mr H had not sexually
abused his daughter. However, at the same time, he refused to conclude
that unlimited contact between Mr H and the parties’ daughter was totally
without risk and ordered accordingly.

The wife’s appeal was based on four major grounds: first, that the trial
judge had brought about a substantial miscarriage of the conduct of the
proceedings by admitting the entire files of the state department and, then,
in effect, reversing himsell.  Second, that the trial judge had brought
about a miscarriage of the proceedings by regarding particular parts of the
files as admissible and, in consequence, rclying on them. Third, that the
judge had erred in holding that selected parts of the files were admissible.
fourth, and most important for the purposes of this article, the wife argued
that Purdy J had fallen into error by concluding that, although it appeared
that Mr H was innocent in respect of the allegations of sexual abuse, it was
not without risk to the parties’ daughter for unlimited contact to be
maintained between her and Mr H.  In the event, the Full Court remitted
the case for rchearing.

On the issue of the admissibility of the files, the Full Court® took the
view>? that the relevant legislation 5 made it inappropriate for the files to
be admitted as a whole. As the court properly pointed out,

They consisted of statements made by different people, for different
purposes and on different occasions. Each document, and possibly
each statement would nced to be considered to see if it was a
statement of a fact of which cvidence was admissible.

Quite apart from the fragmented nature of the legislation, this statement
is clearly correct as a description of the contents of the files in question;
such files, given the nature of social work practice and of the proccedings
themsclves, are most unlikely to be systematic statements of the specific
issue involved in B alone.>

>% See Commonwealth Evidence Act 1905 s 7B.
33 Evatt CJ, Ellis and Murray JJ.
54 (1987) F1.C 91-855 at 74, 4060.

Supra n 52.

The court (1987) FLC 91-855 at 74, 460 went on to say that had the trial judge gone no
further than reversing his findings and made no refcrence to the contents of the files
thereafter, no substantial miscarriage of justice would have occurred; sce In the Marriage of
Bowron (1982) FLC 91-270 at 77,513 per Baker J. Such, however, was not the case in B.
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The second responsc by the court to the wife’s arguments was, of
course, connected with the first. The problem, as the court noted”’, was
that the trial judge had not given counsel (in particular, counsel for the
wife) the opportunity to address him on the admissibility, or otherwise, of
the various statements. The Full Court stated,

Each party has a right to be heard before a ruling is made affecting
that party’s rights.  If [the judge] had given that opportunity,
particular issues relating to the admissibility of the files or parts of
them might have becn raised. Moreover cither counsel might have
sought the opportunity of cross-examining any of the persons
making the allegedly admissible statcments comprised in the files of
those persons from whose statemcnts the statements in the files
were derived.

Again, this is a basic issue, to which consideration had earlier been
given by Australian Courts*® in rclation to family law matters.  Cross-
examination is a central method of testing the reliability of evidence and
litigants who are deprived of the opportunity to test evidence in such a way
may fcel legitimately aggricved.

Still more central to the major thrust is the reason why the trial judge
elected to act as he did. The Full Court rcgardcd” the judge as having
acted in that way in order to deal with the allegations of sexual abuse
made against Mr H in respect of a child who was not, in fact, the subject
of any dispute before the court. That course of action was, their Honours
considcred, inappropriate. In particular, it was not appropriate,

... to make a finding, whcther on the balance of probabilities or
otherwisc, as to the guilt or innocence of Mr H of the offences
allcged ... without the testing of all the admissible rclevant evidence
from the files or without hearing from all of the caregivers of [the
child] ...

The court continued by saying that acting in any other way might be
unsafe and unsatisfactory for the parties and could prolong and confuse
the proceedings, the primary goal of which was the protection and welfare
of the child. The court took the emphatic view that,

If the Court has before it evidence which gives rise to a reasonable
beliel that there is a risk to the child, then, whether or not an
allegation can be proved, it must act to protect the child.

>7 Ibid at 74.460.
8 See In the Marriage of Harris (1977) FLC 90-276 at 76,473 per Fogarty J; In the Marriage
of M (1978) FLC 90-429 at 77,182 per Marshall J cf In the Marriage of McKee (1977) FLC 90-
258 at 76,383 per Wood J.

9 (1987) FLC 91-855 at 76.462.
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The Full Court appreciated the dilemma in which the trial judge found
himself: the point, of course, being that, if a caregiver who is not a party is
to be assessed by the court, and allegations against that party are of a
serious nature (such as child sexual abuse), then the requirement of the
welfare of the child makes it desirable that the allegations be investigated
so as to establish the degree of risk. Tt followed that the party associated
with a caregiver in such circumstances was likely to feel at a great
disadvantage if the allegation is not rcsolved by judicial determination as
allegations of child sexual abusc are casily made, but less easy to prove or
disprove. Nonetheless, thc court ecmphasised that it was the primary duty
of courts to protect children from risk, mlhcr than make findings of guilt
or otherwise. Finally, the court qugg,eqlcd albeit specifically obiter, that
one way of resolving the problem was by the appointment of a scparate
representative under s 65 of the Family Law Act, who could monitor
negotiations for consent orders, as had happencd carlier in the
procecdings in B.  Such a course would enable the court to have some
assurance that its ordcr, even though a consent order, was consonant with
the welfare of the child.

Although this last suggestion is eminently sensible, B is not, as the Full
Court itself admitted, without disquicting features. Although one must
accept that the protection of lhc child is to be the major aim of the
legislation and judicial scrutiny®!, some asscssment must also be made of
the truth of the allegation. By ming the concept of risk, the Full Court
scem (0 have mdepend(.nlly adopted an approach similar to the Enghsh
Court of Appcal 2 In other words, an allegation of child sexual abuse is
enough to put the child at risk and for the court to fashion orders
accordingly. The dangers will be readily apparent: false, or at least,
irreponsible allegations are not unknown in Australian family law®® and
the risk of disadvantage to a party or to a child is clearly present. Thus, a
party who may not be an especially satisfactory parent may attempt to
redress the balance by making an allegation of child sexual abuse against
the other party or, morc likely, the other party’s partner. Arndt, in a
newspaper article™, has noted that, in the United States, such allegations
are powerful weapons against divorced fathers and, in conscquence,
courts, in attempting to protect the child, appear to assume the father’s

% Ibid at 76.463.

! The Full Court noted, ibid at 76,463, that investigation was not confined to the Family
Court. “These investigations’ they said, ‘somctimes take place in criminal or child
protection proceedings but if the police or child protection authorities take no steps to
bring the matter to other courts, onc or other party may choosc the Family Court as a
vgnue to determine the truth of the allegation.”

~ Supra text at nn 21, 28.
6 Scc In the Marviage of E (No 2) (1979) FLC 90-645. For comment, sec I Bates, ‘Custody
Disputes Bectween Parents and Non-Parents: Recent Developments in Australia and
Canada’ (1981) 11 Manitoba LJ 303.

B. Arndt. "Being a Father is not Child’s Play’ Sydney Sun Herald January 24th 1988.
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guilt.65 Similar considerations are applicable to step-parents.  Thus,
although the way in which the trial judge acted in B was not appropriate, it
is fair to conclude that the exoneration of Mr H was of some relevance to
his capacity as caregiver.

In reaching the conclusion that the court was unequivocally not
required to make findings exculpating individuals, the Full Court referred
to their previous decision in In the Marriage of M."’6 This case involved an
appeal by a husband against an order granting him daytime supervised
access to his five year old daughter. The parties had married in 1978 and
separated in 1985, the wifc having been married previously.  The three
children from that previous marriage lived with the parties. There was
one child of the marriage, with whom the present proceedings were
concerned. The wife’s objection (o overnight access was based on an
affidavit of her daughter, who was agcd 17 at the time of the hearing, in
which she alleged incidents of sexual molestation during a period between
1982 and 1985. A first instance, the husband was permitted to cross-
examine the daughter, but the husband instructed counscl not to do so,
although he dcnied all of the allegations which were contained in the
affidavit. The trial judge, Rourke J, found that the slecping arrangements
provided for the child of the marriage during access raised a reasonable
suspicion of impropriety and that the husband had, ‘... a proven propensity
for sexually molesting young girls’. The husband unsuccessfully sought to
introduce fresh evidence®’” and claimed, likewise unsuccessfully, that the
family report was not given to him and had been misused by the court. On
the mag'é)r issue, the Full Court dismissed the husband’s appeal, Evatt CJ
stating” that,

... it was not necessary for his Honour to make a positive finding of
fact in relation to the allcgations in order to determinc the issues
before him... The Court was cntitled in my opinion, to conclude
that therc was an element of risk in allowing unrestricted access to
the husband, even if it had taken the view that it could not conclude
that there had been any actual impropricty in relation to the child ...
Nygh J pointed, as the Full Court had done in B¥ 10 the dilemma’™®
faced by the trial judge. On the onc hand, the trial judge, Rourke J was
faced with sworn evidence by the husband, which counscl for the wife, in

6 For a specific instance, sce L Spiegel, A4 Question of Innocence (1987).

(1987) FLC 91-830.

The Full Court of the Family Court of Australia. Lvatt CJ, Nygh and Kay JJ, held that
the power 1o reccive fresh evidence under s 93(2) of the Family Law Act would only be
exercised where the cvidence was not reasonably available at the hearing. The husband had
been given the opportunity to cross-examine the wife's daughter at the time of the hearing
but had not done so. Scc gencrally Mulholland v Mitchell [1971] AC 66.

(1987) FL.C 91-830 at 76,240.

Supra text at n 60.

(1987) FLC 91-830 at 76,241.
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the proccedings before the Full Court, conceded did not disclose any
inhcrent basis for disbelicl.  In addition, Nygh J scemed to regard the
husband’s unwillingncss to submit his stcp-daughter to cross-examination
as operating in his favour. Nygh J agrced with Evatt CJ that it was
unneccssary, at least at the present stage, to come o any findings of fact.

‘Indced, T would find it most difficult to understand how many
positive findings onc way or the other could have been made ..

One matter of especial intercst, given the thrust of this article, was the
reliance by both Evatt CJ and Nygh J on the decision of Anderson J of the
Supreme Court of Victoria in4 v A’ a case which was decided’ beforc
the Family Law Act came into forcc. §p<,c1ﬁcally, Evatt CJ adoptcd the
dictum of Anderson J’ thal,

In this present matter, however, the issue is not whether or not the
father has been guilty of a scrious criminal offence. What has to
be determined is what is the appropriate order to make in the
interests of the child. It is not nccessary, before this court makes
an order adverse to the father, that it shall have been proved
beyond reasonable doubt that he was guilty of the misconduct
alleged.

Similarly, Nygh J adoptcd a later view expressed by Anderson J7 that,

I stress again that the making of the orders which 1 shall shortly
make is not to be taken as a definite finding of fact by me;as to the
allcgations against the father, and if there arc at some future time
further procecdings directed at modifying the orders I shall have
made, it should not be argucd that I found adversely to the father
so far as the allegations were concerned. But just as it would be a
terrible thing to make a positive finding of guilt when the evidence
was insufficient for that purpose, so it would be equally terrible to
create a situation of risk for a child when the evidence justified the
suspicions rcasonable cngendered in this case.

Nygh J rcgarded those comments as being of dircct application to the case
at hand, but then went on (o refér to a further comment”’ of Andcrson J
inA v A that,

7: [1976] VR 298.
~ 14th - 17th October 1975.
73 (1987) FLC 91-830 at 76,240,
[1976] VR 298 at 299.
(1987) FLC 91-830 at 76.242.
611976 VR 298 at 300.
Ibid at 301.
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In the present case, with adequate safeguards, occasions may arise
when the irksome presence of third parties may be waived, and
indeced, when the child is some years older, the restrictions now Lo
be imposed might be well modificd or removed completely. They
will always be irksomc to the father, and are not imposed and
should not be used, or thought to be designed, to punish or
humiliate the father.

These references to the decision in 4 v A are of interest because, first,
there seemed to be somc disagrcement between Evatt CJ and Nygh J as to
which dictum should be emphasiscd.  Further, some concern must be
expresscd regarding the relationship between the two cases. InA v A,
Andcrson J was at pains to point out that he did not reject the evidence of
the child’s family cven though it was wholly circumstantial.  Yet, in his
Honour’s own words ",

Some of the matters on which the witnesses based their suspicions
were equivocal, when considered in vacuo, and some, indeed, in any
event. There were also, as 1 have said, exaggerations; but I do not
think that four people, though rclated to each other and hostile to
the father, have conspired to concoct the evidence they gave. It
may well be that their fears and suspicions were unjustified, but I
share their disquiet, having hcard them and seen them cross-
examined. I am satisfied that what they havc said is substantially
true, though in somc cases, as | have said, I think there have been
exaggerations and there has been, likewise, in respect of some of
the incidents, undue anxicty expressed.

Put another way, the evidence was open to, at least, some question.

The pattern of the Australian cases is, thus far, similar to the pattern of
those in England, in that the courts will restrict access, or prohibit it
altogether, if the allegations of child scxual abuse appear to put the child
at any perceptible degree of risk.  The rcasons for this course are clear -
as can be seen from the English cascs - since the courts scem to be
unhappy with the methods hitherto used to establish such allegations. It
may be that Australian courts arc less sceptical of the kind of evidence
which has becn criticised by the courts in England, although it would be
wrong Lo attempt to draw too many global conclusions at this stage. The
decision of Legoe J of the Supreme court of South Australia in Pierce v
Minister of Community Welfare™ is not, unlike the previous cascs, dircctly
concerned with litigation between parcents, but it casts light on the
problem gencrally. In Pierce, the South Australian Minister of
Community Welfare had madc an application to the Children’s Court that
a child, L, was in necd of care having suffcrcd mental or physical injury by

8 Ibid a1 299.
7 (1988) 27 A Crim R 119.
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maltreatment by a guardian.80 A previous application had been made in
respect of another child, N, who was L’s brother.  These proceedings
were an appcal against the making of a declaration in respect of L. The
evidence was that L and N were both children of Mr and Mrs P, who were
separated.  Although Mrs P had lcgal custody of the children, L actually
lived with Mr P, whilst N lived with the wifc and her de facto husband.
During May and Junc 1987, L was twice admitted o hospital and, in July,
Mrs P resumed care of L, who was diagnosed as having been sexually
abused. L and N were then placed in foster care. It was conceded that,
whatever the situation in respect of L, Mr P could not have abused N.
There was evidence as to L’s physical condition, evidence from a
psychiatrist who had examined L and evidence that she had identified Mr
P as her abuser.  The magistrate made orders in respect of both L and N,
finding that L had been sexually abused by Mr P and that N had been
abused physically, and possibly scxually, by somcone other than Mr P.
Mr P appcaled.

Legoe J heard that the Minister had established on the balance of
probabilities, as was required by the Act®! that the statutory
requircments&‘ had been made out. In particular, the judge noted® that,

The material put before the court included reports of examinations
and interviews with the child (and sometimes a parent or foster
parent or relative being present at the time), and other passages of
evidence which contain some statements which could be classified
as ‘hearsay’ il thc normal rulcs of evidence applied. It is basic
forcnsic common scnse that a court hearing an application should
be able to inform itself about the physical and mental well-being of
the child by using all the techniques and procedurces which present
day medical scicnce can make available without the further
restrictions of technical rules of evidence.

This is the proper approach, being both consonant with the legislation and
practice in the area generally; but it must be borne in mind that the
procecedings were differcnt from those before the Family Court in that it
was neccssary, in the Pierce casc, for the court to make a finding on the
basis of a statutorily specified standard of proof. The evidence seems, at
the same time, to have been very much stronger than in B and rather
stronger than in M.

BUQ Children’s Protection and Young Offenders Act 1979 s 12(1)(a).

! Ibid s 17(2). Although the legislation also provides that the court is not bound by the
rules of cvidence, *... but may inform itsclf upon any matter relating to the proceedings in
gt‘;ch manner as the court thinks fit". /bid s 17(1).

~ Supra n 80.

(1988) 27 A Crim R 119 at 133.
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More specifically, Legoc J referred®™ to evidence given by a psychiatrist
who has used anatomically corrcct dolls in her cxamination of the child.
The judge considered that the medical practitioner had carricd out her
examination, ‘... in a conventional and appropriate manner’.  Legoe J
continucd by saying that,

By using dolls to illustrate the ‘cxperiences’ (if any) the doctor was
engaged in an excrcise which clearly has some probative value if it
is conducted by a medical practitioner who has cxperience in that
type of exercise. I cannot close my eyes to the fact that in many
criminal trials such matcrial is admitted as circumstantial. Once
admitted the tribunal of fact (the jury in a criminal trial) can use
that circumstantial material o the extent that it considers proved by
thosc circumstances.  Just as the police trainer of a tracking dog
(usually an Alsatian) can give evidence recounting the reactions of a
dog at a scene of a crime, and further explain from his training and
expericnce what the dog’s movements and reactions indicate ... so
too can the cxpericnced doctor, doing examinations and making
rcports on those cxaminations in a child scxual abusc centre,
rccount and cexplain the reactions of a child to the dolls (usually
male and female).

This statement runs directly contrary to many of the observations made in
the English courts in the cases discussed carlier ¥ Legoe J’s acceptance
of the procedure is cffectively uncritical, even though he refers to
‘experienced’” medical practitioners.  Lack of cxpericnce in the use of
these devices is one of the specific criticisms madce of English praclice.s(’
According to Arn(|187, in thc United States, similar considerations are
applicable in that evidence is frequently based on reports by so-called
‘validators’, who arc individuals who claim expertise in the arca of child
sexual abuse, but whose qualifications, in too many cascs, arc distinctly
dubious.  All of this suggests that considerable care should be taken to
ensurc that such interviews with children are properly conducted by
appropriately expericnced and qualified individuals. Disasters such as
those in must be avoided both for the protection of adults and
children and to ensurc that any valuc which such proccdures could have
will not bc undermincd.

The recent Canadian cases have concerned more traditional areas of
evidence law but have tended, once again, to rchearse aspects of the
English and Australian cases, particularly as they relate to the uncertainty
which surrounds evidence law generally and child sexual abuse.  Thus, in

Ibid at 134.
Supra text at n 31 ff.
Supra n 42.
Supra n 60.

BREY

Supra text at n 31.
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CR Kv G F K and Minister of Social Services®, the mother of the child, in
custody proccedings, applicd for an order dcnym;, y the father access. The
order was granted on the intcrim basis primarily because of an affidavit by
the mother suggesting that there may have been sexual abuse of the child.
A social worker with the Department of Social Services agreed with the
mother and told her not to grant access.  When the intcrim order was
made, a further order was madc that the social worker give information to
the father. The Minister of Social Scrvices was subsequently added as a
party at his own request without, in the words of Gerwing JA%, ‘any
directions to clarify the terms of, or reason for, his intervention’. The
judge continucd by making thc oppositc comment that,

It is difficult of coursc to follow the usual time-tested procedures in
a courtroom where the position and interest of one of the parties is
unclcar, and where no provision is made for pleading or its
cquivalent or for the manner of providing or cliciting information.

The trial judge had indicatced his dissatisfaction with the information which
the Department of Social Scrvices was providing, and ordered that all of
the relevant files be provided. Counscl for the Minister then argued that
the Minister’s consent was not rcquired when the Department was a party.
The file was ultimatcly produced and shown to the expert witnesses. The
Minister appealed unsuccessfully to the Saskatchewan Courl of Appeal
against the order for production. The Court of Appcal accepted a
privilege had been created but it had been waived by counsel when he had
said that ministerial consent was not negessary and by producing the files
themsclves.  As Gerwing JA later stated 22

In the circumstances, it would be artificial to pretend that all
counscl and the court are not fully aware of the contents of these
files. The position of the minister’s counscl implics, if not expressly
gives, the pcrmission of the minister to the disclosure; the
disclosurc has had its effect; and it is now too late for thc minister
to claim a privilege which, in the circumstances, is if not wholly at
lcast virtually acadcemic.

In the gencral context of this article, C R K is of |nu.r(,sl becausc it
points 10, as was the casc in the Australian decision in B% , the uncertainty
which is demonstrated by the legal process towards ddmmistralivc files
containing information rcgarding child sexual abusc. It is, of course,
impossible to tell from the report as to how far the futurc claim was based
on the contents of the files and how much on administrative territoriality.
Nevertheless, B and C R K do demonstrate a disquicting uncertainty

8T(1987) S RFL (3d) 433.
Ibid at 435.
lehs Cameron and Gerwing 1J A.
2 (1987) S RFL (3d) at 439.
Supra text at n 53.
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which, when taken together with other evidentiary difficulties, nceds to be
resolved.

The role of the Minister of Social Scrvices for Saskatchewan was also,
though rather less controvcrsmlly in issue in Minister of Social Services of
Saskatchewan v A J and C J, which was also a decision of the
Saskatchewan Court of Appeal. A J has fcatures in common with the
English case of Re R%, parucularly as rcgards the attitude of the parents.
The facts of 4 J werc that, in January 1986, a trial judge had found that
the children had been sexually abused by their parents, declared them to
be in need of protection and committcd them to the care of the Minister
of Social Services for a temporary period ending in June 1986. The
children were placed in the carc of their paternal aunt and adjusted to
their new home and cnvironment quickly and well.  The parents, however,
refused 1o admit that the children had been sexually abused and, in
consequcence, it was impossible for counsclling scrvices, made available by
the Minister, o help alleviate conditions in the parents’ home.  The
parcnts also paid regular supervised visits to their children. At a further
hearing in October 1986, the judge found that the children werc in need of
further protection, but ordcred that the children be returned to their
parents under the supervision of thc Minister for a period of one year.
The Minister successfully appcaled.

After a detailed analysis of the cvidence, Sherstobitoff JA, with whom
Vancise JA concurrcd, noted® that the relevant Icglﬂlauon 97 provided that
a judge might imposc conditions when an order is made that children
remain with, or be returned to, their parents under departmental
supervision. On the other hand, the Iegislation did not specify what was
required of the parents of the children or, indced, of the Department of
Social Services when the children were placed in the care of the Minister.
Although the Icgislaliongs providcd that a committal madc the Minister
the legal guardian of the child, it did not confer any power on the Ministcr
Lo require the parents o do anything! That unsatisfactory state of affairs
notwithstanding, Sherstobitoff JA continucd by saying that certain matters
were sell-cvident:

Where, as here, children have been placed into the temporary
custody of the minister, and the parents wish to have the children
returned to them, they must make cfforts to improve or remove the
conditions or circumstanccs in the home which have resulted in the
children being taken from the parcnts.  Furthermore, there is a
responsibility on the minister, as the legal guardian of the children,
to ensure, before consent to return of the children to the parents,

%4 (1987) 10 RFL (3d) 69.
Supra text at n 19.

96 1987) 10 REL (3d) 69 at 76.
I'amtlv Senvices Act 1978 s 29,
Ibtd s43.
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that conditions have changed to a degree that the children are no
longer in nced of protection ... In order to achicve this cnd, the
department should give dircctions to the parents in order to assist
them in achieving conditions which would permit return of their
children, and to let the parcnts know what is expected of them.

The judge then went on to detail the unfortunate relationship which had
developed between the parcnts and the various government
instrumentalitics. The Minister had dirccted the parents (in fact, it was
the only direction given to the parcnts at all) to attend counselling at a
particular clinic; however, the clinic refused to see the parents because
they maintained that, in the absence of an admission of sexual abuse,
counselling would be valucless.  Sherstobitoff JA was critical of that
general approach when he said” that,

The parents have maintained their position throughout and their
scnsc of gricvance and persceution is almost palpable.  The
situation was characterized at the hcaring of the appcal as an
omnipotent, all pcrvasive government saying to the hclpless
parents, ‘admit thc guilt that you continue to deny or you will never
have your children back’.  This plays upon the inhcrent aversion
that any person trained in law has to any form of govcrnmental
pressure upon a person (o incriminate himself.

Nevertheless, that general position was modified by the fact that there
had been two separate findings of child sexual abuse committed by the
parents. In those circumstances it was reasonable for the Minister to
insist upon counselling, whatever conditions might be attached by the
counselling authority.

Sherstobitoff JA went on to comment, that, given the finding that
sexual abuse had occurrcd,

... continued denial of it by the parents, whether because they sec
nothing wrong with their conduct or whether because they think
denial will permit them to cscape the conscquences, leads to the
irrcsistible conclusion that the sexual abuse or rclated serious
problecms will probably rccur if the children are returned to their
parcnts. It must be remembered that the problem goces beyond
actual scxual abuse. There arc the problems which gave rise to the
abuse.  There arc the problems conscquent upon the abuse.
There are also the problems flowing from the fact that the children
informed the authoritics of the abuse ...

Hence, given that the parents and children would have ultimately to deal
with the problem and that departmental supervision would not necessarily

99 R
(1987) 10 RFL (3d) 69 at 77.
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protect the children from abuse, it was contrary to the evidence and to
common-sense for the children to be returned to their parents.

Wakeling JA took upw' the point made by Sherstobitoff JA regardin
the relationship between the parents and the counsclling aulhorily.1
This judge began by accepting the principle that the interests of the
children were paramount, but was lcss willing to accept the view that those
interests could only be assured by,

... a parental confession of wcakncss and psychiatric treatment for
the confessed weaknesscs. It sccms to me that, if this posture is
insisted upon, the parents could easily confess just because it is
insisted upon, get on with whatever the confession requires by way
of trecatment, and c¢nd up being no different in their approach to
sexuality than they were before it all happened.  This makes mc
question what assurance of adequate protection for the children is
provided by the insistence upon a confession of guilt.

Wakeling JA was uncertain'® as to the most appropriatc solution but was
reluctant to have assistance predicated on confession, so that any further
hearing ought fully to canvass precisely how essential it was for the courts
to endorse such a policy. The courts, the judge continued,

... somehow avoid this approach with criminal offenders by
assuming punishment is a positive force to change the attitude of
the person convicted, but in this case the prospect that punishment
may be an effcctive deterrent secms to have been inadequately
canvassed.'™

A J is an interesting and important case which illustrates the tensions
which exist between those trained in the law and those trained in other
disciplines which deal with child scxual abuse and related matters. In too
many areas, legal and social work practice are in conflict at a basal level.

100 Sherstobitoff JA also ibid at 78, considered that the trial judge had errcd in taking the
motives of the parents in account. “The motivation was irrelevant. *... because the cffect on
the children. in the circumstances of this case. 1s clearly the same in cither casc.  The result
of rcturning the children to the carc of their parents would also be the same.  ‘The
fundamental concern must be the health and ecmotional welfare of the children rather than
the motivation behind the conduct of the parents™.
‘g; Ibid at 70.

Supra text at n 99.
103 (1987) 10 RFL (3d) 69 at 71.

Wakcling JA disagreed, ibid at 70, with Sherstobitoff JA that the parcat’s motives were
irrclevant and wondercd whether it was. ‘... not possible thesc parcnts have only been, as
the trial judge said, guilty of mindless vulgarity and not ingrained scxual deviance. Could it
not be that they now sec that punishment has been visited upon them for failure to follow
accepted social norms and. having been so punished by the loss of their children, arc very
unlikely to repeat thesc or similar actions in the future?
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To take up the situation in 4 J the law properly treats confessions and
admissions with carc'®, whilst the counsclling authority regarded such
admissions as a prerequisilc to cffective treatment. This situation is, of
courseb()nothmg, new in the gencral area: McClean, for instance, has
noted'® the different attitudes of the lawyer and social worker towards
the maintenance of registers of children “at risk’ of child abuse.!?’

The lawyer recogniscs a crucial distinction between facts that can
be proved and allegations that cannot; he may even give too much
weight o it, but the expericnee of the law teaches that is the right
dircction in which to crr.

Although the various cases from the various jurisdictions which have
been discussed in this article tend to demonstrate a flexible approach to
the formal rules of evidence, that may not inevitably be the p()smon In
Children’s Aid Society of Hamillon - Wentworth v D M and C M'® the
children in question were found, in July 1983, to be in need of care and
protection as a result of thc parcnt’s substandard level of care.  No
allegations of sexual abuse were madc at that point. In October 1983, the
children were ordered (o be rcturned to the parents under a supervision
order, but, in March 1984, the children were apprehended because of
suspicion of child abuse. At a status review hearing, the trial judge
considered the allegations of scxual abuse and asked questions of the
witnesses testifying on that issue. [In granting a temporary wardship order
in favour of the Children’s Aid Society, rather than Crown wardship, the
trial judge stated that he was not satisficd that either parent was directly
involved in sexual activity with the children.  The society again sought
Crown wardship and attempted to introduce evidence of sexual abuse
during the time period which had been investigated in the previous
hearing. The parents objccted to the introduction of that evidence on the
basis of res judicata or issuc estoppel.  Steinberg UFCJ of the Ontario
Unified Family Court sustaincd the parent’s objection and ruled the
evidence inadmissible.

Steinberg UFCJ, having decided that'® the children were subject to
the evidentiary rulces of res judicata and issuc cstoppel, turned his attention
to the argument that estoppcls did not bind the court where it had an

™ For general Commentory, sce D M Byrne and J D Heydon Cross on Evidence (3rd Aust

Ed 1986) at 825 ff.

J D McClean, “The Battered Baby and the Limits of the Law' (1978) 5 Monash UL R 1
at 11.
17 1t an 12.
108 1987y 10 R F L. (3d) 57.

Ibid at 75. His Honour justificd that finding by referring to s 39(6) of the Ontario Child
and Family Services Act 1984 which provides that, ‘A child who is an applicant [for status
review] receives notice of a procceding under this part or has legal represcntation in a

proceeding is entitled to participate in the proceeding and to appeal ... as if he or she were a
party’.
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obligation to enquire into the facts of a case. After an analysis of the
authorlllcsll his Honour concluded that, in cases such as the present, the
res judicata and issue estoppel rules were, ‘perhaps broader than in more
traditional adversarial cases’. However, the judge took the view!!! that
any judicial discretion to modify thc operation of those rules should be
exercised in accordance with thrce general principles: first, whether there
had been a full and frank disclosurc in the previous litigation. Second, the
hardship which the respondcnts might have to face in relitigating the issue
and, third, the general nature of any fresh evidence which was sought to be
introduced. On the facts of D M, Steinberg UFCJ commented that the
trial judge had conducted a full and proper inquiry into the allegations of
sexual abuse and was of the opinion that it would be unfair to require the
respondents to relitigate an issuc which had arisen over three ycars earlier
and where there was no significant fresh cvidence.  Although the judge
might have been correct, the decision tends to beg the question as to when
the doctrines ought not to be applicd and certain of the earlicr
proceedings in the casc give rise to some disquict. Even lhou%h the
society’s initial application for status rcview was not well drafted'?, the
society had sufficicnt evidence (0 name names and conm,ct them w1th
particular events and one expert witness had suggcsled that the
children’s sexual behaviour seemed to contain, ‘.. elements to it that
suggested education ..  Onc should not, given all of this, ignore
Hubbard’s comment!', made about res judicata and issue estoppel as
long ago as 1972, that,

the implications of existing jurisprudence respecting
circumstances yet to comc before the courts, are such as to merit
careful consideration with a vicw to their possible elimination in the
resolution of family conflicts.

The law, as disclosed by these cases from three jurisdictions is vague
and unsatisfactory. It may be that the state of affairs is inevitable given
the relatively recent awarcness of the phenomenon of child sexual abuse
and in view of the general public abhorrence with which it is justifiably

1o Scc Thompson v Thompson |1957] P.19: Childrens’ Aid Socicty of Ouawa v G M (1978)

87 DLR (3d) 572; Upper v Upper [1933] 1 DLR 244 and. particularly, Gordon v Gordon
(1981) 23 RFL (2d) 266. Therc, Morden JA of the Ontario Court of Appcal had said, at
271, that, A custody casc. where the best interest of the child is the only issuc, is not the
same as ordinary litigation and rcquires. in our vicw, that the person conducting the hearing
take a more active role than he ordinarily would take in the conduct of a trial. Generally,
he should do what hc reasonably can to scc to it that his decision will be based upon the
most relcvant and helpful information available. It is not necessary for us to go into
details.’
::1 (1987) 10 RFL (3d) 57 at 68.

~ Ibid a1 59.

13 Ibid at co.

I A Hubbard, ‘Res Judicata in Matrimonial Causcs’ in Studies in Canadian Family Law

(1972 Ed Mendcs da Costa) 694 at 755.
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regarded.  One immediate and obvious reaction is, that the law of
cvidence as it has presently (lcvcl()pcdns, is inadequatc to deal with the
issue of child sexual abusc, cspecially because of the age and inexperience
of the victims, who will most oftcn be the only witnesses.  In litigation
between parents, the courts scem to have resolved the question by using
the criterion of risk, as represented by an allegation (of greater or lesser
credibility) of sexual abuse, to dctermine matters of custody and access
against the party against whom the allcgation is made. The rcasons for
adopting that coursc arc apparent from the decisions themsclves - namely,
that the function of that arca of lcgal activity is Lo protect children, rather
than attribute blame - but, as the passage from McClcan quoted carlier' 16
emphasises, that is not a situation with which lawyers ought to feel happy.

At the same time, new mcthods of proving matters are continually
coming before the courts, not only in this ﬁcldm, and the courts, and
lawycrs who appcar beforc them, must come to terms with them.  In
relation o the methods which have been discussed in this paper, the
preponderance of judicial opinion has taken the view that carc ought to be
exercised in accepting some of their conclusions and practices too rcadil?'g
and support may be found in the writings of one medical commentator.!
It is suggested that this is the appropriate response, despite a contrary
approach to be found in Australian case law. 119 Throughout the English
cases, the novelty of the techniques was emphasised as well as the fact that
they are not usually uscd with litigation in mind.  Furthermore, general
cevidentiary considerations are not without rclevance;  although, in family
law proceedings, the strict rules of cvidence are treated flexibly,
experience in other rclated arcas has shown that they are far from being
irrelevant'?® and that they frequently operate to protect individuals in
their personal and familial relationships. It would be unhappily
paradoxical if the making of mendacious and unsubstantiable allegations
were, because of evidentiary and procedural difficultics, to place the party
making thecm in a morc advantagcous position than an innocent party
against whom they arc made."”'  The generally unfortunate position is
further demonstrated by the Canadian cases where it can be seen that
government departments arc unhappy when dcaling both with child sexual
abuse itself and with its legal aftcrmath.  This is especially unsatisfactory
as it will normally be such instrumentalitics who will have the immediate
responsibility for both diagnostic and therapeutic functions in these cascs.
One final substantive point should also be made: it will be apparent that

For a comment on 1he development of the law of evidence and the reasons for it, sec P
Murphy, A Practical Approach to Evidence (1980) at 4 ff.
Supra text at n 107.
See, for example, R A Brown, Documentary Evidence in Australia (1988).
118 Supra n 48.
I:9 Supra n 84.
=% Sec FF Bates. "Aspects of Evidence in Australian Social Security Proceedings’ [1987]
(.:;'\l'il Justice Q) 108.
~* Sec, for example. J Renvoize., Children in Danger (Rev Lid 1975) at 91.
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no mention has been made in any of the cascs of the notion of
corroboration. It may be that the courts have not considerced it because it
will normally not have been available and it will certainly not be casy to
find it in any of the usual forms. At the same time, if assessment of the
truth of allegations is to be made, corroboration may be of some, though
probably limited, assistance.  Although the Australian Law Reform
Commission has rccommended the abolition of existing corroboration
requirements, the present writcr, albeit in a different context, has argued
that, in at least some circumstances, corroboration can provide a necessary
safeguard.

It is, thus, clear that much remains to be done, but, for once at least,
the primary responsibility is not the lawyer’s. New forms of clinical
procedurcs, developed perhaps from those which have been discussed,
must be devised which are acceptable both in clinical terms and to the law
and which properly protcet the interest of both the children and people
associated with them. Co-opcration between disciplines s, thcrcforei"of
the essence and, although it may have been hard to achicve in the past

.. there are professional barriers to overcome, and disciplines have
their own languages and styles of debate which need much
translation; but the rewards are considerablc.

It is, therefore, from the point of view of a legal wnlcr dlslurblng that a
recent Australian book on child scxual abuse concludes! by saying that,

Parents, teachers, health and welfare workers can all work together
to help children proteet themselves from child sexual abuse ... child
scxual abuse is a problem which can be solved.

Why, onc is forced to ask, docs the lawyer not figure?

To conclude on a more general note: it would be struthious indeed
were we not 1o recognisc that the whole arca is shot through with
contradictions and inconsistencics.  Thus, although the inquiry into the,
now notorious, Cleveland child scxual abuse crisis conducted by Butler-
Sloss LI found that Australian pacdiatrician Dr Marictta Higgs and her
collcague Dr Geoffrey Wyatt had been guilty of ‘overzealousness’' 5, it
was also clear that somc children had. indecd, been abuscd.  Appalling

)
122 Australian Law Reform Commission. Evidence (Report No. 26. 1985). Vol 1 at 560.

23 P Bates. "Recent Cases on Corroboration’ (1987) 11 Criminal 1.J 357 at 378.
Supra n 106 at 1S.
2 F Briggs, Child Sexual Abuse: Confronting the Problem (1986) at 91.
~" For a uscful commentary on the matter. scc Y Preston, ‘The Child-Carec Workers Who
Went Much Too Far' Sydney Moming Ilerald, July 8th 1988.  Sec B M Mitchells, ‘Moving
on From Clevcland’ (1988) 28 So/ J 1015.
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instancces, including a three-ycar-old girl suffering from gonorrhoea127

were discovered. At the same time, it is cqually clear that the mcthod of
diagnosis gencrally uscd by Dr Higgs and Dr Wyatt was, of itself,
inadequate. This test, the Reflex Anal Dilation test, had, until then, been
largely used in the examination of malc homoscxuals.  Considerable
doubt had been expressed as o the utility of the process in the area of
child sexual abuse by Dr Alistair Irvine, a local police surgeon, and the
report of the Butler-Sloss inquiry stated that the test could not, on its own,
be relicd upon as an indicator of scxual abusc. Thus, it does scem that
much nceds to be done in the clinical arca at large.

But, equally, there arc conceptual issucs to be faced. No less an
international figure tha,n Dr Germaine Greer has involved herself in the
controversy and refers!? (o,

.. gangs of zcalots with hidcous dolls ... creating mass hysteria in
our primary schools.

Greer’s hyperbole notwithstanding, shc makes onc point, at least, which is
worthy of very scrious consideration.

I the Cleveland report means that children will be afraid of what
might happen if thcy were to climb into daddy’s bed, or if daddy
bathed them ... then the quality of life endurced by British children
will deteriorate even further.

To this point can be added the present writer’s concern that men may be
discouraged from secking employment in the welfare arca because of the
possibility of unfounded allcgations of scxual misconduct being made
against them. %

There is onc still more important issuc raiscd by the instances
discussed throughout this article: reeent history has secn some landmark
decisions concerned with the nature of the parent and child rcldllonshlp -
Gillick v West Norfolk and Wisbhech Area Health Aulhoruy is one
immediate example. As a result of the Cleveland incident, Britain has
seen the rise of parents’ rights groups, onc such being the Cleveland based

7 An additional instance. quoted ibid. concerns a 14 year old girl. a suspected victim of
child abusc, who was allowcd 10 return 1o her family.  Her father raped and murdered her,
murdcred her mother and then hanged himself. That incident did not take place in
(,;Icvcland but in Lecds.

Quoted in the Sydney Sun Herald July 10th 1988.

“” In this context, refercnce, perhaps. should be made to a columnist in the London Daily
Express, quotcd supra n 126, who has described child sexual abusc as, °... a battlefield over
which militant feminists who belicve all men to be evil, fight their Waterloos'.

[1985] 3 All ER 402. F'or commend, scc J M Eekelaar, ‘The EEmergence of Children’s
Rights’ (1986) 6 Oxford J Lcgal S 161.
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action group Parents Against Injustice ( PAlN).m The history of the
parcnt-child rclalionshi’p has gencrally been the history of the weakening
of parental z:nulhority"L and the recognition of the rights of children. It
would be sadly ironic werc a crisis such as Cleveland to undermine that
central development. Despite dcficicncics in clinical practice, it is clearly
the duty of the law Lo protect children from vicious and, indeed, cccentric
parental behaviour'? and a vocifcrous parents’ rights movement could
well call even that moderatc statcment into question.  One way of
attempting to cnsure that such movements do not gain too much ground is
to clarify the evidentiary processes leading up to findings that a child has
been sexually abused.  Put another way, assumptions of the truth of
allegations and insufficicntly critical use of scarcely proven medical
tcchniques do neither children, parcnts nor the legal process any good
whatsoever.

131 In the Cleveland case. quoted supra n 126, a fathcer who had scxually abused his six-

year-old mentally retarded son had managed 1o join that particular group, had spoken at its
mectings and had his case taken up by a local member of parliament.  His children are
now. thankfully, wards of court and hc is prohibitcd from sccing them.
~ Sce J C Hall, ‘The Waning of Parental Riglts' (1972) 31B CLJ 248; F Bates, ‘Re-
defining the Parent/Child Relationship: A Blucprint’ (1977) 12 UWALR 518.
For an cxample of the latter, see Re DJ M S (A Minor) [1977) 3 All ER 582.





